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7 RIGHT OF PASSAGE OVER INDIAN TERRITORY (jUDGM. 12 IV 6 o) 
In the case concerning riglit of passage over Indian territory, 

between 

the Republic of Portugal, 
represented by 

Dr. Joao di‘ Barros Ferreira da Fonseca, Ambassador of Portugal 
at The Hague, 
as Agent, 

and by 

Professor Inocencio Gidvjio Tcdles, Director of the Faculty of 
Law in the University of Lisbon, M(miber of the I■pj)er House, 
as Agent, Advocate and Counsel, 

assisted by 

M. Maurice Bourquin, JVofessor of the Faculty of Law in the 
University of Geneva and in the (iraduatt^ Institute of Inter¬ 
national Studies, 
as Advocate and Counsel, 

and bj' 

M. Guilherme Braga da Cruz, Director of the Faculty of Law in 
the University of Coimbra, Member of the Upper House, 

M. Pierre I.alive d’Ejnnay, Professor of the Faculty of I-aw in 
the University of Geneva, 

M. joaquim Moreira da Silva Cunha, Professor of the Faculty of 
Law in the University of Lisbon, Member of the Upi)er House, 
as Counsel, 

and by 

M. Henrifjue Martins de Carvalho, Counsellor for Overseas 
Affairs at the Ministrj^ for Foreign Affairs, 

M. Alexandre Marques Lobato, Secretary of the Centre for Over¬ 
seas Historical Studies, 

M. Joao de Castro Mendes, Assistant in the Faculty of Law in the 
Imiversity of Lisbon, 
as Experts, 

and by 

M. Jose d(! Oliveira Ascensao, Assistant in the Faculty of Law 
in the University of Lisbon, 

M. Carlos Macieira Ary dos Santos, Secretary of the Embassy of 
Portugal at The Hague, 

M. Antonio Leal da Costa Lobo, Secretary of Legation, 
as Secr(?taries, 
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En Taffaire du droit de passage sur territoire indien, 
entre 

la Republique du Portugal, 
representee par 

M. Joao de Barros Ferreira da Fonseca, ainbassadcur du Portugal 
a La Haye, 
com me agent, 

et i)ar 

M. Inocencio (lalvao Telles, directeur de la faculte de droit de 
rUniversite deIJsbonne, membre d(* la Chambre Haute, 
comm(^ agent, avocat et conseil, 

assistes de 

M. Maurice Bourquin, juofesseur a la faculte de droit de riliiiver- 
site de Geneve et a I’lnstitut universitaire de hautes etudes 
international(‘S, 
comme avocat et conseil, 

et de 

M. (iuilherme Braga da Cruz, directcmr de la faculte de droit de 
FUnivorsite de Coi’mbns mernbre de la ('hambre Haute. 

M. Pi(*rre Lalive d’£pinay, profcsseur a la faculte de droit de 
rUniversite de Geneve, 

M. Joaquim Moreira da Silva Cunha, profcsseur a la faculte de 
droit de rUniversite de Lisbonne, membre de la t’hambre Haute, 
comme conseils, 

et de 

M. Henrique Martins de ('arvalho, conseiller ])our routre-mer au 
ministere des Affaires tHrangeres, 

M. Alexandre Marques Lobato, secretaire du Centre d'etudes 
historiques de Foutre-mer, 

M. Joao de Castro Meiides, assistant a la faculte de droit de 
rUniversite de Lisbonne, 
comme experts, 

et de 

M. Jose de Oliveira Asci^nsao, assistant a la faculte de droit de 
Fl'iiiversite de Lisbonne, 

M. Carlos Macieira Ary dos Santos, secretaire de Tambassade du 
Portugal a La Hayi‘, 

M. Antonio Leal da Costa Lobo. seertHaire de legation, 
comme secretaires, 
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8 RIGHT OF PASSAGE OVER INDIAN TERRITORY (jUDGM. 12 IV 6o) 

and 

the Republic of India, 
represented by 

Shri M. C. Setalvad, Attorney-General of India, 
as Agent and Counsel, 
assisted by 

Maitre Henri Rolin, Professor of International Law in the Free 
University of Brussels, Advocate, Member of the Belgian 
Senate, 

The Rt. Hon. Sir Frank Soskice. M.P., former Attorney- 

General of England, 

M. Paul Guggenheim, Professor of International Law of the Law 
Faculty in the l^nivorsity of Geneva and in the Graduate 
Institute of International Studies, 

Professor C. H. M. Waldock. C.M.G., O.B.E., Q.C., Chichele 
Professor of Public International Law in the University of 
Oxford. 

Mr. J, G. Le Quesno, Member of the English Bar, 
as Counsel, 
and by 

Shri Vasant Govind Joshi, 

Shri Vishwanath Govind Dighe, 

Shri Vithal Trimbak Gune, 

Shri Leofredo Agonor de Gouvea Pinto, 

Shri Ram Swarup Bhardwaj. from the Goa Resc;arch Unit. Ministry 
of External Affairs, 

Shri Joao Francisco Caraciolo Cabral, of the la'gal D(^partnient. 

High Commission of India, London, 
as Expert Advisers, 
and by' 

Shri ]. M. Mukhi, Legal Adviser in the Ministry of External 
Affairs, 

as Assistant Agent and Secretary, 

Thk Court, 

com]>osed as above*, 

delivers the following Judgment: 

By its Judgment of 26 November 1957, the Court rejected four 
of six Preliminary Objections raised by the Government of India 
to the jurisdiction of the Court to entertain an Application insti- 
6 
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et 

la Repiibli(iue de I'Inde, 
representee par 

M. M. C. Setalvad, Attorney-General de rinde, 
comme agent et conseil, 
assiste de 

M® Henri Rolin, professeur de droit international a TUniversite 
libre de Bruxelles, avocat a la Cour, inembre du Senat beige, 

Lc tres honorable sir Frank Soskice, Q. C., M. P., ancieii Attorney- 
General (FAngleterre, 

M. Paul Guggenheim, professeur de droit international a la 
faculte de droit de I’Universite du Greneve et a Tlnstitut univer- 
sitaire de hautes etudes internationales. 

M. C. H. M. Waldock, C. M. G., O. B. E., Q. C.. professeur de 
droit international public a PUniversite d’Oxford (chaire 
Chichele), 

M. J. G. Le Quesne, menibre du barreau anglais, 
comme conseils, 
et de 

M. Vasant Govind Joshi, 

M. Vishwanath Govind Dighe, 

M. Vithal Trimbak Gune, 

M. Leofredo Agenor de Gouvea Pinto, 

M. Ram Swarup Bhardwaj, du service des recluTches goanaises 
au ministere des Affaires exterieures, 

M. Joiio Francisco Caraciolo Cabral, du departement juridique de 
la Hi<^h Commission of India a Londres, 
comme conseillers-ex})orts, 
et de 

M. J. M. Mukhi, conseiller juridique au ministere des Affaires 
exterieures, 

comme agent adjoint et secretaire. 

La ('our, 
ainsi composee, 
rend I arret suivanl: 

Par son arret du 26 novembre 1957 la ('our a rojote quatre des 
six exceptions preliminaires soiilevees par le (jouvernemcnt de 
rinde a la competence de la Cour pour connaitre de la requete 
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9 RIGHT OF PASSAGE OVER INDIAN TERRITORY (jUDGM. 12 IV 6o) 

tilting proceedings by the Government of Portugal, filed on 
22 December 1955, and joined the Fifth and the Sixth Objections 
to the merits. 

At the same time the Court ordered the resumption of the pro¬ 
ceedings on the merits and fixed time-limits for the further plead¬ 
ings. Requcst.s for the extension of these time-limits were granted 
by Orders of 10 February 1958, 28 August 1958, 6 November 1958 
and 17 January 1959, and the Counter-Memorial, Reply and 
Rejoinder were filed within the time-limits so fixed. The case 
became ready for hearing on the filing of the last pleading on 
5 February 1959. 

The Court included on the- Bench Mr. Mahomed Ali Currim 
Chagla, Ambassador of India to the United States and Mexico and 
Minister of India to Cuba, and M. Manuel Fernandes, Director- 
General of the Ministry of Justice of Portugal and a member of 
the International Relations Section of the Upper House, who had 
respectively been chosen by the Government of India and the 
Government of Portugal, in accordance with Article 31, paragrapli 3, 
of the Statute, to sit as Judges ad hoc. 

Public hearings were held on 21, 22, 23, 24, 25, 26, 28, 29 and 
30 September, on i, 2, 3, 5, 6. 9, 10, 12, 13, 14, 15, 16, 17, 19, 20, 
21, 24, 26, 27, 28, 29. 30 and 31 October, and on 3,4, 5 and 6 Novem¬ 
ber 1959. At these hearings the Court heard oral arguments and 
replies by M. Galvao Telles, M. Bourqiiin, M. Braga da Cruz, 
M. Pierre Lalive d'fipinay and M. Moreira da Silva Ciinha, on 
behalf of the Government of Portugal, and by Shri Setalvad, 
M^Rolin, Sir Frank Soskice,M. Guggenheim and Professor Waldock, 
on behalf of the Government of India. 

In the course of the written and oral proceedings the following 
Submissions were presented by the Parties: 

On behalf of the Government of Portugal, 

in the x\pplication: 

“May it please the Court, 

(a) To recognize and declare that Portugal is tlie holder or b(;ne- 
ficiary of a right of passage between its territory of Damao (littoral 
Damao) and its enclaved territories of Dadni and Nagar-Aveli, and 
between each of the lattf*r, and that this right comprises the faculty 
of transit for persons and goods, including armed forces or other 
upholders of law and order, without restrictions or difliculties and 
in the manner and to the extent required by the effective exercise 
of Portuguese sovereignty in the said territories. 

(b) To recognize and declare that India has prevented and con¬ 
tinues to prevent the exercise of the right in (juestion, thus com¬ 
mitting an offence to the detriment of Portugue.se sovereignty over 
the enclaves of Dadra and Nagar-Aveli and violating its inter¬ 
national obligations deriving from tlie above-mentioned .sources 
and from any others, particularly treaties, which may be applicable. 
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introcluctive d'instance deposee par Ic Gouvernement du Portugal 
le 22 deccmbre 1955 ct a joint au fond les cinquicme et sixienie 
exceptions prcliminaires. 

Dans ce ni6me arret, la ('our a ordonne la reprise de la procedure 
au fond et fixe les delais pour la suite d(' cette procedure. Par les 
ordonnances du 10 fevrier 1958, du 28 aout 1958, du 6 novembre 
1958 et du 17 janvier 1959 il a ete fait droit a des demandes de 
prorogation de ces delais et le contre-memoire. la replique et la 
duplique ont ete deposes dans les delais ainsi fixes. Le 5 fevrier 1959, 
date du depot de la deniiere piece, Taffaire s’est trouvee en etat. 

La Cour coTni)tait sur 1(^ siege M. Mahomed Ali (.'urrirn Chagla, 
ambassad<'ur de I’lnde aux Etats-Unis et au Mexi(jue et ministre 
de J'Ind(‘ a Cuba, et M. Manuel Fernandes, directeur general au 
ministen' de la Justice du Portugal et membre de la section des 
relations international(‘S de la Chambre Haute, qui avaient ete 
respectiveinent choisis par le GouveriKment de I’lnde et par le 
(ioiivernenieiit du Portugal pour sieger comme jug(*s ad hoc, coiifor- 
inement a Tarticle 31, paragraphe 3. du Statut. 

Des audiemces publif|ues ont ete tenues les 21, 22, 23, 24, 25, 26, 
28, 29 et 30 septernbre. les 2, 3. 5, 6, 9, 10, 12, 13, 14, 15. 16, 17, 
ig, 20, 21. 24, 26, 27, 28, 29, 30 et 31 octobre et les 3, 4, 5 et 6 novem¬ 
bre 1959. A ces audiences la Cour a entendu en leurs plaidoiries et 
rejjonses MM. Galvao Tell(‘s, Bourquin, Braga da Cruz, Pierre Lalive 
d'Kpinay et Moreira da Silva Cunha au nom du Gouvernement du 
Portugal et M. Setalvad, M^ Rolin, sir Frank Soskice t‘t MM. Guggen¬ 
heim et Waldock au nom clu (jouvernement de I’lnde. 

Au cours de la j)rocediire ecrite et orale, les conclusions ci-aj^res 
ont ete prises par Icis Parties: 

A ti nom du Gouvernement du Portugal, 

dans la requete: 

« Plaise a la ('our 

a) Dire et juger que le Portugal est titiilaire 011 beiicficiaire d'un 
droit de passage entre son territoire de Dainao (Damao du littoral), 
ses territoires eiickn es de Dadra et de Nagar-Avoli et entre ceux-ci, 
et que ce droit coin])rend la faculte de transit pour les j>ersonnes et 
pour les biens, y compris les forces arrnees ou les autres soiitiens 
du droit et dt* I’ordre, sans restrictions ou dilficult<'\s et de la maniere 
i‘t dans la mesure re(]ui.scs ]>ar Pexercice effectif de la souverainete 
portugaise sur lesdits territoires. 

h) Dire et juger que Tlnde a empeche et continue a cinpeclier 
Texercice du droit dc»nt il s’agit, attentaiit ainsi a la souxeraincte 
porlugaisti sur les enclaves jjortugaises de Dadra et de Nagar-Aveli 
et x'iolant ses obligations internationales derivees des sources inen- 
tionnte ci-dessus et de toutes autres. en parlicuJier les traites qui 
pourraient etre applicables. 


7 
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(c) To adjudge that India should put an immediate end to this 
de facto situation by allowing Portugal to exercise the above-men¬ 
tioned right of passage in the conditions herein set out/* 


In the Memorial: 

"May it please the Court, 

1. To adjudge and declare: 

(a) tliat Portugal has a right of passage through tlie territory of 
India in order to ensure communications between its territory of 
Daman (coastal Daman) and its enclaxed territories of Dadra and 
Nagar-Aveli; 

(b) that this right comprises the transit of persons and goods, as 
well as tlie passage of representatives of the autliorities and of 
armed forces necessary to ensure the full exercise of Portuguese 
sovereignty in the territories in question. 

2. To adjudge and declare: 

(a) that the Goxernment of India must respect that right; 

(b) that it must therefore abstain from any act capable of ham¬ 
pering or impeding its exercise; 

(c) that neither may it allow sucli acts to be carried out on its 
territory; 

3. To adjudge and declare that the Government of Indifi lias acted 
and continues to act contrary to the obligations recalled above; 

4. To call upon tlie Government of India to put an end to this 
unlawful state of affairs.’* 

As final Submissions filed on 6 October iqsq: 

"1.— Submissions relating to the Claims of Portui^al 

Wliereas the claim of the Portuguese Government is designed to 
.secure: 1. Recognition of the right possessed by Portugal to pass 
o\'(T Indian territory to the extent necessary for the exercise of its 
.sovereignty oxer the enclaves of Dadra and Nagar-Aveli; 2. .A 
finding of India’s failure to respect the obligation binding upon it 
as the result of that right. 

A. As to Portui^ars of transit 

Whereas the territories of Dadra and Nagar-Aveli, which are 
undeniably under the .sovereignty of Portugal, are xvholly enclaved 
w'ithin the territory of the Union of India; 

Whereas tlie exercise of Portuguese sox^ereignty over these 
territories would therefore be impossible if Portugal were not 
assured of being able to communicate with them by passing over 
the few kilometres of Indian territory stqiarating them one from 
another and from tlie coastal district of Daman; 

Wliereas the claim of India to possess in this connection a dis¬ 
cretionary power is manifestly incompatible with that necessity; 

Whereas indeed such a claim would entitle India to oppose the 
communications of Portugal with its enclaves on grounds of which 

8 
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c) Decider que I'Inde doit immcdiatement mettre iin a cette 
situation de fait en permcttant au Portugal (Pexercer le droit de 
passage ei-dessQs inentionne dans les conditions enoncees plus 
haut. » 

Dans le memoire: 

« Plaisf^ a la ('our: 

1. De dire et juger: 

a) quo le Portugal a un droit de passage sur le territoire de I’lnde 
en vue d'assurer Ics liaisons entre son territoire de Damao (Damao 
du littoral) et ses territoires enclavt^ de Dadra et de Nagar-Aveli; 

h) que ee droit comporte le transit des personnes et des biens, 
ainsi cpie le ])assage des representants de I’autorite et des forces 
armees necessaires pour assurer le ])lein excrcice de la souverainete 
portugaise dans les territoires en question. 

2. De dire et juger: 

a) quo le Goiiverncment de PInde doit respecter ce droit; 
h) qu’il doit s'abstenir, en constkpience, de tout acte susceptible 
d'en entraver on cVvii coinpromettre Pexercice; 

c) qu'il ne peut davantage laisser s'accoinplir de tels actes sur 
.son territoire; 

3. De dire et juger que le Gouvernement de Tlnde a agi et continue 
d'agir contrairenient aux obligations rappelees ci-dessus; 

4. De I’inviter a mettre fin a cet ctat de clioses illicite. » 

Comnie conclusions finales deposees le 6 octobre 1959 : 

« 1. — Conclusions relatives aux dcmandcs du Portugal 
Attendii que la deinande du (jouvernement portiigais a pour objet ; 
1"' la reconnaissance du droit (]ue le Portugal possede cle transitcr 
par le territoire indien dans la niesiire necessaire a Texercice de 
sa .sou>MTainete sur les enclaves de Dadra et de Nagar-Aveli; 2” la 
constatation des man(]uemcnls de I’lnde a I’obligation resultant 
pour elle de ce droit. 

A. En ce qui concernc Ic droit de transit du Portugal 

Attendu que les territoires de Dadra et de Nagar-Aveli, (jui relevcnt 
incontestablement de la souverainete du Portugal, se trouvent 
completement encla\'es dans le territoire de TUnion indienne; 

Attendu que Pexercice de la souverainete portugaise sur ces terri¬ 
toires .serait done impossible si le Portugal n'etait pas assure de 
pouvoir communiqiier avec eux en passant par les quelques kilo¬ 
metres de territoire indien qui les separent Tun de Pautre, ainsi cpie 
de Parrondissement cotier de Damao; 

Attendu que la pretention de Plnde de dPsposer a cet egard d'une 
com])etence disertHionnaire est manifestement incompatible avec 
cette necessite; 

Attendu, en elTet, que cette pretention j)ermettrait a Plnde de 
s'opposer aux communications du Portugal avec ses enclaves, pour 

8 
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India would be the sole judge and whenever India considered that 
its convenience or its interests led it to adopt such an attitude; 

Whereas the international legal system is essentially based upon 
mutual respect of sovereignties ; 

Whereas the Union of India has iinequivocally recognized the 
sovereignly of Portugal over the two enclaves just as indeed it had 
been recognized by tlie previous sovereigns of the Indian territory; 

Whereas, by that recognition, the Union of India and its prede¬ 
cessors admitted that the existence of the two Portuguese enclaves 
within Indian territory was a part of the legal system and undertook 
to respect that situation; 

Whereas, in order to justify the discretionary power which the 
I'nion of India claims to possess in respect of l\>rtugmise transit, 
it would be necessary to accept tliat, while recognizing the sover¬ 
eignty of Portugal over the enclaxes. it tacitly reserxed a right at 
its will to render imjH)ssible the exercise of that sovereignty; 

Whereas such a reserx'ation cannot logically he admitted and would 
be contrary to the elementary requirements of good faith; 

Whereas the right claimed by Portugal is moreover coiihrmed by 
the agreements wliich it formcTly conciuded with the Marathas, by 
local custom and by general custom, as wtil as by the concordance of 
municipal legal systems xvith res}>ecl to access to enclaved land; 

Whereas, indeed, the above-mentioned agreements cannot be 
construed otherwise than as granting to Portugal the right of pas¬ 
sage necessary for the exercise of the ])ow'ijrs which those agreements 
conferred upon it in the (‘iiciax^es; 

Whereas, furtliennorc, in the relations between Portugal and the 
successive sovereigns of the territories adjoining the enclaves there 
was established and consolidated in the course of nearly two cen¬ 
turies, an unbroken practice in respect of the maintenance of the 
indispensable communications between coastal Daman and the 
enclaves; and wiiereas that practice was basetl, on tin* part of all 
concerned, on the conviction that wdiat was involved w'as a legal 
obligation (opinio juris sivc necessiialis) ; 

Whereas general custom likewise fully confirms the right claimed 
by Portugal; whereas the practice of States rexa'als no disagreement 
in this connection; xvhereas, while the conditions of the exercise 
of the right of passage naturally vary according to thi‘ circumstances, 
the right of tin; sovereign of the enclaxv to liave with the enclave 
the communications necessary for tht‘ exercise of sovereignty is 
unix ersally admitted, and whereas it would be impossible to contend 
that that unanimity and uniformity do not bear witness to a con¬ 
viction of the existence of a legal chity (opitiio juris sive necessitatis) ; 

Whereas, lastly, the municipal laws of the civilized nations are 
unanimous in recognizing that the holder of enclaved land has a 
right, for purposes of accciss to it, to j)ass through adjoining land; 
wiiereas it is rare to lind a principle more clearly emerging from the 
universal jiractice of Stattis in joro domestico and more j)erfectly 
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cles raisons dont elle sorait seule jugo et des qu'dJe estimerait que 
scs convenances ou ses interets lapoussent a prendrepareilJeattitude; 

Attendu cjue Tordre juridiquc international est essentiellement 
fonde sur le rc'spect recijnxxjue des souverainetes; 

Attendu qu(i TUnion indienne a reconiiu sans e(|uivoque la 
souv'^erainete du Portugal sur les deux enclaves, de meine d’aillcurs 
que I'avaicnt reconmic les souverains precedents du territoire indien; 

Attendu (|ue, par cette reconnaissance, PlJnion indienne et ses 
predecess(‘urs out admis que rexistence des deux enclaves portu- 
gaises a I'interieur du territoire indien faisait partie de I'ordre 
juridiquc et sc sont engages a respecter cette situation; 

Attendu cjue, pour justiher le pouvoir discretionnaire dont PUnion 
indienne pretend dis])oser a Pegard du transit ])ortugais, il faudrait 
done adin(dlre (pie, tout en reconnaissant la souverainete du Portu¬ 
gal sur les enclaves, elle se serait reserve tacitenient la faculte de 
rendre impossible, a son gre, Pexercice de cette souverainete; 

Attendu qiPune telle reserve ne pent logicpiement etre adrnise et 
serait contraire aux exigences ('rK'mentaires di- la bonne foi; 

Attendu <pie le droit revendique par le Portugal est d’ailleurs 
confirme par les accords qu'il a conclus jadis avec les Mahrattes, 
par la coutume locale et par la coutuinc generale, ainsi cpie par la 
conformite des droits int(Tnes en ce (pii concerne Parcels aux terrains 
enclaves; 

Attendu, on tdTet, (pie les accords mentionne^s ne peuvent man- 
quer d^etre interpnHes que coniine conctklant an Portugal lo droit 
de passage lu^cessairc* a Pexercice des pouvoirs que les memos accords 
lui out octroyes sur U's enclaves; 

Attendu, en outre, que dans les relations entre le Portugal et 
les souverains successifs des territoires voisins des encla\^es, il s'eta- 
blit et se consolida, an cours de pres de deux sieclcs, une pratique 
ininteiTompue tendaiit au nuiinticn des liaisons indispensables 
entre Damao littoral et les enclaves; et que cette pratiejue etait, de 
part et d’autre, assise sur la conviction qu’il s’agissait d’unc obli¬ 
gation juridiquc (opinio juris sivc necessitatis) ; 

Attendu que la coutume generak* apporte, elle aussi, la pleine 
confirmation du droit revendique par le Portugal; que la pratique 
des fitats ne r(H-ele aucune discordance a ce sujet; (jue, si les moda- 
lites du droit de passage varient iiaturellement suivant les circons- 
tances, le droit, pour le souverain de Pencla\x^ d’avoir avec elle 
les communications necessaires a Pexercice de sa souverainete est 
admis sans exception, et qu’il serait impossible de pretendre tjue 
cette Constance et cette uniformite n'attestent pas la comiction 
d’un devoir juridiquc (opinio juris sive necessitatis) ; 

Attendu enfin (|ue les droits internes des nations civilisees sont 
unanimes a reconnaitre (|ue le titulaire d'un fonds enclave a le droit, 
pour y acceder, de passer par les fonds intermediaires; qu’il est rare 
de trouver un principe sc degageant plus manifestement de la pra¬ 
tique universelle des fitats in foro domestico et rcjpondant plus par- 



12 KIGHT OF PASSAGE OVER INDIAN TERRITORY (jUDGM. 12 IV 6o) 

meeting the requirements of Article 38, paragraph i (c), of the 
Statute of the Court; 

W'hereas each of the titles invoked by Portugal would in itself be 
sufficient to justify tlie right which it is claiming and whereas these 
titles reinforce eacli other and their coexistence reveals the solidity 
of their common basis ; 

Whereas Portugal is in no sense claiming a right of access to 
Indian territory, but merely a right of transit, designed to assure 
the communications between the oncla\'es themseh'es and between 
the enclaves and tlie coastal district of Daman; 

Whereas this right of transit is claimed only to the extent neces¬ 
sary for the exercise of Portuguese sox'ereignty o\'er the enclaves; 

Whereas in claiming this right Portugal in no way disputes that 
sovereignty o\'er tlie territory, through which transit must be effect¬ 
ed. belongs exclusively to India; whereas it is in no way claiming to 
be entitled to withdraw persons or goods in transit from the exercise 
of that so\'ereignt\’. and dot's not directly or indirectly seek for 
them any immunity; 

\\’hereas the transit forming the subject-matter of its claim 
therefore remains subject to the regulation and control of India, 
which must exercise these by taking, in good faith and on its own 
responsibility, the necessary decisions; 

Whereas Portugal merely asserts that tli(‘ tc*rritorial competence 
of India is not in this re.s])eci a discretionary competence, since 
India is obliged, on its own responsibility, not to pre\ent the 
transit necessary for the exercisii of Portuguese sovereignty in the 
encla\es; 

Whereas the Indian (iovernment contiTids tluit the subj(*ct- 
matter of the Portuguese claim is too vague for the. ( oiirt to be able 
to pass upon it by the a])plication only of tlie legal rul(\s enum(*rated 
in Article 38, paragraph 1, of the Statute; whereas, however, that 
contention fails to stand up to examination; 

Whereas, indeed, the rules of international law ref(;rred to in 
paragraph i of Article 38 are far from necessarily reejuiring grtiater 
precision than those upon which the Portuguese (io\'ernment relies, 
which are recalled alxn e; 

For these reasons. 

May it please the Court 

To adjudge and declare 

that the right of passage bt^tween the enclaves of Dadra and Nagar- 
Aveli and between these <;ncla\'es and tlie coastal district of Daman, 
as defined above, is a riglit possessed by Portugal and whicli must 
be respected by India. 

B. As to the failure of India to respect its obligation 

Whereas the attitude of the Indian (jovernment with regard to 
Portuguese transit changed in the last months of the year 1953, 
after PortiigaPs refusal to accede to the request for the cession of 
its territories in India (Rejoinder, paragraph 417); 
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faitcment aiix exigt?nc(!S de Tarticle 38, paragraplie 1, lettre c), du 
Statiit de la ('our; 

Attendu qiic' chacuri de;s titres invoques par Ici l^ortugal suffirait 
pour justilier le droit (ju*il rcvendique, inais qu’ils se rtriiforccnt les 
uns les autres et qiie leiir coexistence fait ressortir la solidite de lour 
fondement commim; 

Attc‘iidu (jue !('. Portugal ne revendiqvu^ auciinemcnl un droit 
d’acces au territoin* indiern, niais siinplenient un droit de transit, 
d('Stine a assurer les communications entre ses enclaves ellcs-memes 
et entre celles-ci (‘t rarrondissement cotier dc‘ Damao; 

Attendu (|ue ce droit de transit n’est rcvendique que dans Ja 
rnesure nwessain* a Pexercice de la souvcTainete portugaise dans les 
enclaves; 

Atteinlu <]u’en re\'endi<|uant ce droit, le I’ortugal iie conteste 
aucunenient (juc la souvcTainete a])parlient exclusix cTnent a rindc 
sur 1(^ tei ritoire ])ar k quel Ui transit doit s’elfectuer; qiiMl ne pretend 
aucuneinent soustraire les j)ersonnes et les hit‘ns en transit a I’exer- 
ci(M‘ de cette soiivt rainete, et qu'il ne demande ]>our eux, ni directe- 
ment, ni indirectenicnt, aucune imrnunite; 

Att(‘ndu que k* transit faisant I'objet de sa (.leinande reste d(»nc 
soinnis a la reglemenlation et au controle de rinde, qiii doit les 
exercer, en prenant, de bonne foi et sous sa res])onsabilitt^ les 
decisions ncTcssaires; 

Attendu que le Portugal affirme simplemenl (jue la competence 
ti‘rntoriale dv. PI ride n’est pas, a cet egard, unc competc:nce discre- 
tionnaire, I’lnde rUant obligee, sons sa resj)onsabilite, ck? ne pas 
(.‘inpeeher le transit nec(‘ssaire a Pexercice de la souveraini'te portu- 
gaisf^ dans les enclav(\s; 

Attendu (pie le (iouNornement indien prtHend que I’objtvt do la 
(leTnande i)ortugaise serait troj) vagiu^ pour t]ue la (k)ur j^iit se 
j)roiioricor a son sujet par la seiile application des regb'S de droit 
enumerees a Particle 38. paragraplie 1, du Statut; mais (pie cette 
pretention ne n'siste jias a Pexamen; 

Attendu, en effet, (pie k^s regies de droit int(*rnationfil vistk^s 
au paragraplie 1 dv Particlt* 38 sont loin de cornporter necessaire- 
ment line plus grande i)r(!‘cision (jue cellos sur lescjuclles s’appuie 
le Gouvernement portugais et qui sont rappelees ci-( 3 essus; 

Par ces motifs 

Plaise a la (.'our 

Dire et juger 

cpie le droit de passage entre les enclaves dc Dadra et de Nagar- 
Ax'oli et entre celles-ci et Parrondissement cotier de Damao, tel 
(ju'il est detini ci-dessus, existe au profit du Portugal et doit etre 
respecte f)ar PInde. 

B. En cc qui concernc les manquements de I'lndc 

Attendu (jue Pattitude du Gouvernement indien a Pegard du 
transit portugais s’est modifiee dans les dcTniers mois dc. Pannee 
ig53, k la suite du refus oppose par le Portugal a la demande de 
cession de ses territoires de I’Indc (duplique, paragraplie 417); 
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Whereas this change was marked in the first instance by a series 
of restrictions which, while not immediately rendering impossible 
tJie exercise of Portuguese sovereignty in the encrlaves, undeniably 
gravely impeded it and were such as to be liable to paralyse it com¬ 
pletely if exceptional events occurred which obliged Portugal to 
take rapid measures to ensure the maintenance of order at Dadra 
and Njigar-Avcli (Memorial, Annex 40); 

Whereas the threat of action directed against the Portuguese 
territories of India could not be a matter of which the Indian Gov¬ 
ernment was unaware; whereas the imminence of that action liad 
moreover been publicly announced on many occasions and in partic¬ 
ular on 2 July 1954, in a manifesto, adopted at Bombay by persons 
directing anti-Portuguese groups, which was reproduced in the 
Indian Press (Indian Annex A. No. 7); 

Whereas it was clearly incumbent upon the Indian Government to 
take the measures which lay in its power to prevent the realization 
of such a design (Judgment of the Court of 9 April 1949, in the Corfu 
Channel Case, Reports, p. 22); 

Whereas the Indian Government took no such measures but, on 
the contrary, did not hesitate still further to weaken Portugal’s 
capacity for resistance against the danger which threatened it, by 
increasing the restrictions placed upon transit (Note from the Consul- 
General of India at (xoa, dated 17 July 1954, notifying the Portu¬ 
guese Governor-General of a series of immediate measures, including 
in particular a prohibition of the transport of munitions and military 
equipment—Memorial, Annex 47); 

Whereas a week elapsed between the occupation of Dadra (during 
the night 21/22 July) and the expedition against Nagar-Aveli which, 
having been begun on 29 July, was completed only in August; 

Whereas after the occupation of Dadra, there could be no doubt 
that a similar action would be undertaken against Nagar-Aveli, the 
larger of the two Portuguese enclaves; 

Whereas moreover, as early as 23 July, the President of the 
so-called ‘United Front of Goans' and leader of the expedition 
against Dadra, publicly announced that this would take place and 
that the action would be begun as soon as the necessary preparations 
were completed (Observations on the Preliminary Objections, 
Annex i. Appendix 2); 

Whereas the Indian Government took no step to prevnmt that 
second expedition; 

Whereas, so far from thus performing its duty towards Portugal, 
it firmly opposed all communications of Portugal with the enclaves; 

Whereas, while the Parties arc in disagreement on the question 
whether communications between Daman and the enclaves had 
been completely cut before the operation against Dadra, it is in any 
event certain that the isolation of the two enclaves had become 
complete immediately after the occupation of Dadra and before the 
expedition against Nagar-Aveli; 
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Attendu que cettc modification fut caraclerisee tout d'abord par 
line serie de restrictions, qiii, sans rendre immediateinent impossible 
Texercice de Ja souverainete portugaisc dans les enclaves, y appoi- 
taiemt incontestablemeiit de serieiises entraves et pouvaient etre 
d(j nature a le paralyser completemont si des evenements cxcep- 
tionnels survenaient qui obligeraicnt Ic Portugal a prendre des 
mesures rajiides pour assurer le maintieii dc I'ordre a Dadra et a 
Nagar-Aveli (mernoire, annexe 40); 

Attendu qui; la menace d*iine action dirigee contre les territoires 
portugais de I’Inde ne pouvait etre ignoree du Gouverneinent in- 
dien; que rimininetice de cette action avait d’ailleurs etc annoncee 
piil)liquemeTit et a maintes reprises, et notamment ]c 2 juillet 1954, 
dans un manifeste adopte a liomhay par des personnalites dirigean- 
tes des milieux anti-portugais et rej)roduit par la pressti indienne 
(annexe indienne A. ir* 7); 

Attejidu qii’il inc*mibait evideminent an Gouvernement indien 
de prendre les mesures en son pouvoir pour pre\enir la lealisation 
d’un tel dessein (arret de la Cour du 9 avril 1949 tLins I’affaire du 
DiHroii dc Corioit, Rccucil, p. 22); 

Attendu (]ue le (irouvtirnement indien n’a pris aucune mesiire de 
ce genre et qu*il n*a pas hesite, au contraire, a alfaihlir encore la 
capacite de resistance du Portugal au danger qui le mcnavait, en 
aggravant les restrictions aj^portecs a son transit (note du consul 
general de I’lnde a Goa, en date du 17 juillet 1954, avisant le gouver- 
nt^ur general portugais d’une serie de mesures immediates, compre- 
nant notamment I’interdiction de transj)ort de munitions et de 
materiel militaire — mennoire, annexe 47); 

Attendu qu’une semaine s’tjst ecoulee centre Toccupation de Dadra 
(])endant la nuit du 21 au 22 juillet) et Texpiklition contre. Nagar- 
Aveli, qui, (‘utamee le 29 juillet, ne se termina qu en aout; 

Attendu (]u’apres roccupation de Dadra, il ne pouvait laire 
aucun doute qu’une action analogue serait entreprise contre Nagar- 
Aveli, la plus grande ties deux enclaves portugaises; 

Attendu que, des le 23 juillet, d'ailleiirs, Itj president du soi- 
disant « front Uni des (joanais » vt chef de I’expedition contre. 
Dadra, annon<;a publiquement tjn'i! en serait ainsi et tine Taction 
se declenclierait des (jue les preparatifs necessaires seraient termi- 
nes (observations siir 1(‘S exceptions preliminaires, annexe r, ai)pen'' 
dice 2); 

Attendu (|ue le Goux ernement indien ne prit aucune mesiire pour 
t*mpecluu' cette seconde expedition; 

Attendu que, loin de remplir ainsi son dt*.voir a Tegard du Portugal, 
il s'opposa rigoureuscrneiit a toiitcs communications de ce dernier 
a\'t?c les enclaves; 

Attendu (jiie. si les Parties sont en desaccord sur le point de sa\x)ir 
si les communications de Damao avec Ivs enclax i^s avaient ete en- 
tiereinent coupees avant Toperation contre Dadra, il est en tout cas 
avere que Tisolement des deux enclaves etait dex enu complet an 
lendemain dc Toccuj)ation de Dadra et ax'ant Texpedition contre 
Nagar-Aveli ; 
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Wliereas, as from that time no further transit visa was granted, 
either to Portuguese or to persons in the service of tiie Portuguese 
Government, for the pur]X)se of going to Dadra or to Nagar-Aveli 
(Counter-Memorial, paragraph 211); 

Whereas on 24 July the Portuguese Government requested the 
necessary transit facilities for tlie despatch of reinforcements to 
Dadra (Memorial, Annex 50) : whereas on 26 July, while confirming 
the earlier request, it ask(‘d that a few delegates of the Governor of 
Daman (if necessary limited to three) sliould be enabled to go to 
Nagar-Aveli, in order to enter into contact with the population, 
examine the situation, and take the necessary measures on the spot 
(Memorial, Annex 51); 

W hereas, in a note, of 28 July, the Government of India refused 
these two reciuests (Memorial. Annex 52); 

Whereas, at that time, th(‘ occupation of Nagar-Awli existed only 
as a threat and wliereas it is conse(|uenlly established that before 
any occupation of the enclave, Portugal found itself completely cut 
off from the enclave as a result exclusively of the will of India; 

Whereas the attitude adopted by India is thus in two respects 
contrary to the duty imposed upon it by international law, since 
instead of protecting Portugal against tlie unlawful entorjirise with 
which the latter was threatened, it placed ]\>rtugal in a situation 
in which it was imj)ossible for that State to defend itself against 
that enterprise; 

Wliereas, since that date, tlie prohibitions imposed by India 
in rf!Spect of Portugiu;se transit ha\’e b(‘en maintained without 
exception, thus enabling those who profited by them to consolidate 
their position in the enclax es; 

I'or these reasons, 

May it please th<^ C-ourt 

To adjudge and declare 

that India has not comjilied wath the obligations incumbent 
upon it by \ irtiie of l^ortiigaTs right of passage. 

II.— Submissions relating to the various arguments propounded by 
the Indian Government as to the effect of the present circumstances on 
the exercise of the right of passage 

Whereas India contends, in the extent of the right of passage 
claimed by Portugal lx.'ing upheld by the (xnirt, that that right 
cannot be exercised in tin? present circumstances; 

W^hcreas, if this contention were well-founded, its only effect could 
in any case be to suspend temporarily, and to the extent necessary, 
the exercise of the right of passage, xvithout affecting the existence 
of that right itsedf; 

W'hereas it is clearly for India to establish the basis for its con¬ 
tention : 

Whereas India asserts that the present situation is characterized 
by a general insurrection of the population of the enclaves; whereas. 
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Attendu qu'a partir de ce moment, auciin visa de transit ne fut 
plus accorde, ni aux Portugais, ni aux j)ersonnes se trouvant au 
service du Gouvernement portugais, pour se rcndre a Dadra ou 
a Nagar-Avcli (contre-memoire, paragraplie 211); 

Attendu que le 24 juillet le Gou\*ernement portugais dcmanda les 
facilites de transit necessaires pour Tenvoi de renforts a Dadra 
(memoirc, annexe 50); que le 26 juillet, tout en confirmant la 
reqiiete precedente, il demanda (]ue quelques delegues du gouver- 
neur de Damao (au besoin limites au nombre de trois) puissent se 
rendre a Nagar-Aveli, afm d’entrer cn contact avec la population, 
d'examincr la situation et de prendre sur place les mesures neces¬ 
saires (memoire, annexe 51); 

Attendu que, par une note du 28 juillet, le Gouvernement de 
rinde opposa un refus a cette double demande (mtoioire, annexe 52); 

Attendu qu’a ce moment, 1 ’occupation de Nagar-Aveli n’existait 
encore qu'al’etat de menace et (pi'i! est j>ar conseciuent etabli qu’avant 
toute occupation de I’enclave, le Portugal sc trouva cornpletemcnt 
isole d’elle par la volonte exclusive de I’lnde; 

Attendu que I’attitude prise par I’lnde est done doublcment 
contraire au devoir que le droit international lui prescrivait, puis- 
qu’au lieu de proteger le Portugal contre I’entreprise illicite qui le 
mena9ait, elle I’a mis dans Timpossibilite de se defendre contre elle; 


Att(indu que, depuis lors, les mesures ])rohibitives prises par 
rinde a I’egard du transit portugais ont etc invariablcment main- 
tenues, perinettant ainsi aux beneficiaires de ces measures de consoli- 
der leur position dans les enclaves; 

Par ces motifs 

Plaise a la Cour 

Dire et juger 

que I'Indc ne s’est pas conformee aux obligations que lui impose le 
droit dc passage du J\)rtugid. 

Jl. - Coficlusions relatives aux differ cutes theses soutenucs par le 
Gouvernement dc rinde, quant d Veffet des circonsiances presentes sur 
Vexcrcice du droit dc passage 

Attendu que I’lnde soutient, en se pla^ant dans rh3q.)othesc oil le 
droit de passage revendique jxir le Portugal scrait admis par la Cour, 
que ce droit ne poiirrait pas ctre exerce dans les circonstances pr6- 
sentes; 

Attendu qu(i, si cette pretention etait fondee, elle ne pourrait 
avoir, en tout cas, f)our effet que de suspendre temporairement, et 
dans la mesiire necessairc, Texercicc du droit de passage, sans porter 
att<Mnte a rexistence memo de ce droit; 

Attendu qu’il appartient evidemment a Tlnde d’etablir le fonde- 
ment de sa prevention; 

Attendu qu'elle afiirme que la situation prt^sentc se caracterise- 
rait notaminent par une insurrection generale dc la population des 
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]iowe\’er, thishiterprctntion of the facts, is foj niiiJIy challenged 

by Portugal, is far from finding confirmation in tlie evidence supplied 
by the Indian Go\'erriinent and wJiereas this interprelatioii, on the 
contrary, runs counter to a number of factors wJjiclj render that 
interpretation improbable; 

Whereas, furtliermon', even if tlie existence of an insurrectional 
moN’cment wen? established, the legal coriseciuences wJiicli India 
seeks to deduce therefrom would nonetheless be devoid of foundation; 

WluTeas Portugal has nt'ver renounced its so\ er(Mgnty over the 
enclaves and whereas it was, from the \'ery begiiiniiig, prevented 
from taking in tlie enclaves the ineasurf's necessaiy for tlie restora¬ 
tion of order; 

Whereas if Portugal’s action lias thus been paralyst‘d it is b(?causc 
India has opposed it by depriv ing the Portuguese authorities of all 
communication with the ('iiclaves; 

Whereas India is therefore not entitled in any case to impair, 
in any form, tiu; right of sovereignty whicli belongs to IVn tiigal alone; 

Whereas it is in the light of this fundamental observation that 
it is necessary to examine the various arguments jiropounded by the 
Indian Gov’ernment in support of its contention that the exercise of 
the right of jiassage ought to be suspended in tlie present circum¬ 
stances ; 

A. As to Jndias ri^ht to adopt an attitude of neutrality in the conflict 
beticecn the laic fill Government and the ullci^ed insur^^enls 


Wliereas there lias been no recognition of belligerency in the 
present case; 

Wbeieas, in the absence of such recognition, no obligation of 
neutrality is incumbent upon third Slates, and wheieas, if the latter 
are entitled in such cases, in order to safeguard their iJiterests, to 
take certain iru'asures analogous to those provided for by the regime 
of neutrality, what is then involved is in any event only a r/g/i/ 
and not a Zt’gr// duty; 

W hereas India could not avail itself of that right for the purpose 
of evading the obligations binding upon it as a result of Portugal’s 
right of j)assage; and w]ien?as any conflict between that right and 
those obligations could only be resolvTd in fav'oiir of the ol)ligations; 

Whereas, moreover, tlie very concept of n(*utrality can clearly 
only apply in a case of conflict between the lawful Government 
and the insurgents if the State relying thereon is not involv^ed in 
t hat conflict; 

Whereas this is certainly not so in the present case, since the 
cause of the so-called insurgents is merged with that of India, their 
efforts being directed, through different means, to tlie aebiev^ement 
of one and tlu^ same end, namely, th<* incorporation of the enclaves 
in the territory of the Indian Union; 

Wliereas, while the sympathy felt by a State for one or the other 
of two adv'ersaries doci^s not prev^ent that State from adopting an 
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tmclaves; niais tjiK* celte intor})rotation (k;s fails, formdltimcMit 
contests: par le J^jrtuf^al, est loin d'etre corroborc*e par les eleirients 
de j)reuve apporles j)ar Ic^ Gouv'eniemerit indien, (ju'c'lle se lu'iirte, 
au contraire, a divers(\s constatations qui la rcnd(!rit irivraiseinblable; 

Altendu an surplus que, si IVxistence d’uii inoiiveTnent insurreo 
titainel etait eta])lie, les consequences juridi(|ues (pie I’lndt* croit 
j)Ouvc)ir tiror ne seraient pas moins dermees de fondt^nient; 

Attendu <|ue le I\^rtuf^al n'a jamais reiionce a sa soin'erainete sur 
les «*ndaves et qii’il s'est trouve emprclie, drs le debut , d’y prendre 
les inesures necessaires an retablisseraent de I'ordre; 

Attendu que si raetion du Portugal a ete ainsi ])aralvsee, c’est 
parce <[ne I’lnde s’y est opposee, en ]jri\'ant les autorites portugaises 
de toiite communication avec les encliives; 

Attendu que I’lnde ne peut done en tout, cas ])orter atteinte, sous 
quelcjne form(‘ que cv soit, au droit de sou\’erain(*te dont It; Portugal 
reste It* seal titulaire; 

Attendu que c’est sous le bendice dt* eettt; observation fondamen- 
talt* que doivent etn; examinees lt;s diflen^ntes tlieses sur leS(|uelles 
s’appuie le Gouvernemeiit indien pour [)relt‘ndre f|ue Texercice du 
droit de passage devrait etre sus])endu dans les circonstances ac- 
t Hellos; 

A. En cc qui concernc le droit dc I'hide d'adopter nne aftiliulc dc 
nculndiU dans le am fl.it entre le Gouvernement le^al ei les pre- 
tendus insurf^es 

Attendu qu’aucunc reconnaissance de beiligerance n’a e.u lieu 
en respk-.e; 

Attendu qu’a defaul d’une telle reconnaissance, aucune obliga¬ 
tion de neutralite n'existe a charge dt‘s Etats tit;rs et que, si cos 
derniers ont le droit de prendre, en partMl cas, pour la sauvegarde de 
lours interets, certaines mesures analogues a cellt's tpie prescrit le 
regime de la neutralite, ce n'est la pour eiix, en tout cas, qu’uno 
faciiUc et non un devoir juridique : 

Attendu (jue I’lnde ne jiouirait pas faiie usage de cette faculte 
pour St; derober aux obligations decoulant ])Oiir elle du droit de 
j>assage du J^ortugal; t|u'un c.oiiflit entre laclite faculte et lesdites 
obligations in* pourrait so resoudre (ju’au |)rotit de ces derniores; 

Attendu au deineurant (^ue la notion meme de neutralite ne peut 
evidt'mment sapplitpier, en cas dt; con Hit entre le (lOin (unement 
legal et les insurges, (]iie si I’Etat (jui sen prevaut est etranger a co 
conflit; 

Attendu qu’il ii’en cst certainement ])as ainsi en I’esjwce, etant 
doniie qiK* la cause des soi-disant insurges se con fond avec celle de 
rintle, leiirs efforts concourant, par dt;s voies differentes, a la reali¬ 
sation d'un seiil et meme object if, a savoir I’incorporation des 
enclaves au territoire de TUnion indienne; 

Attendu que si les symj)athies eprouvees par un Etat pour Tun 
ou I’autre des deux adversaires ne reinpeclient ]xis d'adopter line 
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attitude of neutrality in the conflict bt^tween them, tlie position is 
not the same vvJien the design pursued by one of them forms an 
integral part of tlie policy openly practised by the said State; whereas 
it is indeed impossible to be neutral in one’s own cause; 

Whereas India cannot therefore justify a suspension of the exer¬ 
cise cf the right of passage by tine argument based on its alleged 
neutrality; 

/Is- fa the application oj the provisions of the United Nations Charter 
relating to human rights and to the right oj self-determination of 
peoples 

Whereas in cases of insurrection the rights and obligations of 
foreign States in rclatifni to the lawful (af)vtTnTnent are governed by 
a body of rules wliicli form a part of general international law and 
whereas India is under a furthtT obligation in relation to Portugal, 
which is binding u])on it as a result of Portugal’s right of passage; 

WlK^reas India contends that the legal regime thus determined is 
modilied by Article's i, 55. 56 and 62 of the United Nations C'harler, 
in the sense that these Articles lav upon it an obligation to ‘abstain 
from action which is diainetricaHv opposed to the whole ])urpose 
and spirit of those Articles' (Rejoinder, paragraph 640); 

Wliereas the tenns in which this assertion is couched disclose the 
uncertainty felt by India itself with regard to the exact scope of its 
argument; 

Wliereas India recognizes moreover tliat the jninciples of the 
Charter to which it has referred can be* n garded as ('thical principles 
and not as legal principles and wliereas India seeks, on tlie other 
hand, to disregard, in so far as these princi{)l(‘s are concerned, the 
provisions of Article 38, paragraph i, of the Statute, of the ( ourt 
(Rejoinder, ]>aragraj)h O41); 

WIuTcas these considerations would, if necessary, sufiice to dispose 
of its contention, since the Parties to the jnesent dispute have only 
accepted the compulsory jurisdiction of tlie Court subje^ct to the 
conditions laid down in the Statute of the (ourt; 

Whereas, howc'ver, tint provisions of Articles i, 55, 56 and 62 
of the United Nations (^liarter are not at all involved in the dispute 
now before the ('ourt; 

Whereas wiiile Portugal has a legitimate desire to restore tlie 
order which lias been disturlxxl by the violent action of hostile 
elements which jienetrated into the enclaves in 1954, 'f 
propose in any w^ay to disn'gard tlie duties laid upon it by the 
United Nations ('hart(T; 

Whereas on the other hand, the Indian Government, whilst 
relying on these Articles in refusing to allow' Portugal to exercise 
its right of ])assage, does not hesitate to di^clare that, in the event 
of the populations concerned opting in favour of the maintenance 
of Portuguese soverreignty. India would not be disposed to tolerate 
this (declaration made on 6 September 1935 by the Prime Minister of 
India before the Kajya Sabha Observations on the Preliminary 
Objections, Annex I, Appendix 4, p. 16), which constitutes the very 
negation of the right of self-determination of peoples ; 


14 




DROIT DE PASSAGE SITR TERRITOIRE INOIEN (ARRET 12 IV 6o) l6 

attitude do ncutralite dans Ic conflit qui les oppose, il n’en est pas de 
mcme (piand le desscin poursuivi par Tun d'entre eux fait partie 
integrante dc la politique ouverteinent pratiquee par ledit £tat; 
qu*il est impossible, on effet, d’etre neutre dans sa propre cause; 

Attendu, par consequent, que I'lnde iie pent pas justifier une 
suspension de I’excrcice du droit de passage par ]'argument lire 
de sa pretendue neutraJito; 

B. En ce qui concerne Vapplicatiem des dispositions de la Charie des 

Nations Unies relatives aux droits de Vhomme ct au droit des peuples 

d disposer d'eux-memes 

Attendu qu’en cas d’insurrection, les droits et les obligations des 
Etats etrangers vis-a-vis du Gouvemement legal sent regis par im 
ensemble de nomies faisant partie du droit international general ot 
quo I’Tnde se trouvfi soumise en outre, vis-a-vis du Portugal, a 
Tobligation diVoulant pour elle du droit de passage de ce dernier; 

Attendu qu’tille pretend que Ic regime juridi(jue ainsi determine 
serait moditie par les articles i, 55, 5t» et 62 de la Charte des Nations 
Unies, (‘ii ce sens (]U(; ces articles I’obligeraient a s’abstenir de toute 
action qui serait diamtdralement opposee a leur l)ut et a leur esprit, 
consideres dans leur ensemble » (duplique, paragraphe 640); 

Attendu que les tcTmes dans lesquels cette aflirmation est enoncee 
denotent rincertitude que I’lnde eprouv(‘ elle-memc quant a I’cxacte 
portec^ de sa these; 

Attendu qu’elle reconnait d’ailleurs qiU‘ les principes de la Charte 
auxqu(;ls elle se refi^re pourraient etre consideres comme des prin- 
ci]x^s de morale et non comme des princi])es juridiques, et qu'elle 
s'elforce d’autre part d’ecarter, en ce qui les concerne, les dispo¬ 
sitions de I’article 38, paragraphe 1, du Statut de la ('our (duplique, 
paragraphe 641); 

Attendu qu’il sullirait, a la rigueur, de ces constatations pour faire 
justice de sa priHention, les Parties au present litige n’ayant accepte 
la juridiction obligatoin; de la ('our cpie dans les conditions fixees 
par son Statut; 

Mais attendu que les dispositions des articles 1, 55, 56 et 62 de la 
Charte des Nations Unies ne son! aiicunement en j<.*u dans la contes¬ 
tation dont la ('our est saisie; 

Attendu c]ue, si le Portugal a le souci legitime de retablir I'ordre 
trouble par Taction violente des elements hostiles qui out penctre 
dans les enclaves en 1054, il n’entend aucunement meconnaitre 
les devoirs que lui impose la Charte des Nations Unies; 

Attendu, en revanche, que le Gouvemement de Tlndc, tout en 
invoquant ces articles pour refuser au Portugal Texercice de son 
droit de passage, n’hesite pas a declarer (jue, dans le cas oil les popu¬ 
lations intcressees optcraient pour le maintien de la soiiverainetc 
portugaise, il ne serait pas dispose a le tolcrer (declaration faite le 
6 septembre 1955 par le premier ministre de Tlndc devant le Rajya 
Sabha — observations siir les exceptions pri 4 iminaires, annexe i, 
appendice 4, p. 1(1), ce ciui est la negation nieme du droit des peuples 
a disposer d’eux-memes; 
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C. As to the argumeM that the existence in the enclaves of a provisional 
de facto local government, which is not represented before the Court, 
debars the Court from adjudicating, in the present circumstances, 
on the Portuguese claim 

Whcr(,*as tliis argument can find no basis citlier in the Statute 
of ttie Court or in tlie declarations by which the Parties Iiave accept¬ 
ed its com])ulsory jurisdiction; whereas these declarations contain a 
general undertaking, accompanied by certain reservations wJiicli are 
exclusively confined to those expressed, none of whicli relates to the 
contingency now conltMuplated by India; 

Whereas, nevertheless, to justify its contention, India inv'okes 
the princi])Ie applied by iho, (‘ourt in its Judgment of 15 June ig54 
in the case concerning Monetary Gold removed from Rome ; 

Whereas this is the principlt^ which makes the jurisdiction of the 
(\)urt dependent upon the consent of the States concerned; whereas 
this is indeed a fundamenlal princi]>le which is manifestly embodied 
in the Statute ; whereas, howe\ t‘r. this ]>rinciple is entirely irrelevant 
to the jm sent case; 

Whereas the Court is not called upon to adjudicate uj)on an 
international dispute to wliich the allegt^d do facto government of 
the enclaves is a ])arty and in respect of wliich tlu‘ Court cannot 
therefore exercise jurisdiction without that dc facto government's 
consent; 

Whereas it is not sufficient, to prevent the Court from exercising 
jurisdiction, that the dis])ute before it should interest a third party 
and that that third party should not be re]>resented before th(»('ourt, 
even if that tliird party be a State; 

Whereas, not only can the alleged de facto governnnmt of the 
enclaves not be n*garded on any ground as the organ of a State but it 
does not even possess international legal pcusonality; 


Whereas it constitutes no more tlian a j provisional dc facto ad¬ 
ministration; and whereas such an administration possessc^s no legal 
personality on the international plane so long as that administration 
has not hvx'n recognized; 

Whereas, furthermore, the hjgal personality acquired by it in the 
event of recognition exists only to the extent that such recognition 
lias gianted it; 

Whereas the Government of India purports to ha\'e recognized the 
present administration of the cncla\’es as a prox isional de facto 
administration, but whereas this declaration, made for the first time 
in the ('ounter-Memorial, is incomiiatible with the declaration wliich 
appears at paragra])h 16 of the lV(diminary Objections to the effect 
that the Government of India had not up to that time had any 
relations with tiial administration; whereas the alleged recognition 
was tliereforc subsequent to the filing of the Preliminary Objections 
(April 1957); whereas it was even subsequent to the oral argument 
which took place before the C'ourt on those Preliminary Objections 
from 23 September to 11 October 1*^57; 
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C. En ce qm concerne la these suivant laquelle Vexistence, dans les 
enclaves, d*un gouvernement local dc facto provisoire, qui nest 
pas represente devant la Cour, ferait obstacle d ce qtiil soil statue, 
dans les circonstances presentes, sur la demande du Portugal 

Attendu que cette th^jse ne trouve aucun fondement ni dans le 
Statut de la Cour, ni dans Ins declarations par lesqnelles les Parties 
out accei)te la juridiction obligatoirc de celle-ci; que ces declarations 
coniportent iin engagement general, assort! de certaines reserves 
limilativement enoncees et dont aucune ne se rapi>orte a I’even- 
tualite dont I'lnde fait actuellement etat; 

Attendu que, pour justificr neanmoins sa pretention, Tlnde 
invoque le principe dont la Cour a fait application dans son arret 
du 15 juin 1954 relatif a I’affaire dc Vor mondtaire alhanais ; 

Attendu que ce principe est celui qui subordonne la juridiction 
de la Cour au conscnteinent deslitats en cause; qu'il s'agit, en effet, 
d'un principe fondamcntal, rnanifestement incorjiore dans le Statut; 
mais que ce principe est totalement ctranger au cas actuel; 


Attendu que la Cour n*est pas appclee a slatuer sur un diffeVend 
international auquel le pretendu gouveniement de facto des enclaves 
scrail partie et pour lequel la Cour ne pourrait done pas exercer sa 
juridiction sans le consentement dudit gouvernement de facto; 


Attendu qu'il ne suffit pas, pour que la (>)ur soit empechee d'exer- 
cer sa juridiction, que le dilferend dont elle est saisie interesse un 
tiers et que ce tiers ne soit pas representc devant elle, meme si ce 
tiers est un fitat; 

Attendu que non seulemcnt le pretendu gouvernement de facto 
des enclaves nt? pent etre considere a aucun titre comme organe d’un 
Etat, mais qu'il ne possede merac pasdepersonnalitejuridiqueinter- 
nationale; 

Att(‘ndu qu’il constituc une simple administration de fait provi- 
soire; qu’une telle administration est depourvue de personnalite 
juridique sur le plan international aussi long temps qu’elle n'a pas 
cte reconnue; 

Attendu au surplus que la personnalite juridique (|ii’elle acquiert 
en cas dc reconnaissance n’cxiste que dans les limit es ou cette 
reconnaissance la lui a octroyee; 

Attendu que le Gouvernement de I'lndc pretend avoir reconnu 
radministration actuelle des enclaves comme administration de 
facto provisoirc, mais que cette declaration, enoncee pour la premiere 
fois dans son contre-memoire, est incompatible avec cello qui figure 
au paragraphe 16 de ses exceptions preliminaires, d'apres laquelle le 
Gouvernement de Tlnde n'avait pas de relations jusque-la avec 
ladito administration; que la pretendue reconnaissance serait done 
posterieure a la presentation des exccf)tions preliminaires (avril 1957); 
qu'cdle serait m^me posterieure aux debats oraux qui ont cu lieu k 
leur sujet devant la Cour du 23 septembre au ii octobre 1957; 
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Whereas this alleged recognition would b(^ an implicit recognition; 
whereas it would only have been given external manifestation apart 
from the assertions made in the Counter-Memorial Jind in the 
Rejoinder—by contacts with local officials with regard to such day- 
to-day matters of administration as police, j^osts, transport, 
etc.- which contacts are expresst;d to have been limited to the 
indispensable minimum (Coimtcr-Memorial, paragraph 353): 

Whereas it is difficult to confer upon such contacts the status 
of recognition; 

Whereas that recognition, on the assumption that it was given, 
could only have an extremely limited legal scope; whereas its effects 
would be limited to India's relations with the local administration in 
the matters for which these contacts w-v.rc made; wliereas such 
recognition can certainly not be inx oked as against l^ortngal and 
cannot in any way affect either Portugal's right of passage or the 
jurisdiction of the Court in the dispute winch lias been n‘gularly 
brought before it; 

Wht^rcjas. furtlieririore, this alleged rec ognition would only follow 
from a change in India's intentions after the argument of the IVeli- 
minary Objections, and whereas a party to a dispute is certainly not 
entitled to modify during the coiirst* of the proceedings and to the 
detriment of the other party, by a mere manif(‘Station of will, the 
conditions in which the dispute presents itself; 

Whereas therefore viewed from any angle, tlie argument that the 
Court is prex’ented in the present casi’ from discharging the judicial 
function conferred upon it, on the [jretext that the ('ouri is not ojien 
to tlie provisional dc jacto administration of the enclaves, must be 
rejected as devoid of foundation; 


D. to the argument that the exercise of the ri^ht of passat^e by J*ortu- 
^al would involve, under the present circumstances, *^yave dampers 
to htdias public order and that India is therefore entitled to 
oppose it 

Whereas this argument is independent of tlie assist ion that the 
events wdiich occurred in the cnclax es amounted to an insurrection 
of the local population; whereas tliis argument is based solely on 
India’s right to pres('r\'e its internal order and on the existence of a 
danger wiiicli is said seriously to threaten tliat order; 

Whereas, as apiiears from paragraph 3(S8 of tlie Re])ly, if by n^'ison 
of exce])tional circumstances at any gi\Tii moment the j>assage of 
Portuguese armed forces over the few kilometres of road which lead 
from Iranian to the enclaves should really ajipear likely seriously to 
disturl) the public order of India, by provoking acts of violence on 
its territory, Portugal would agree that passage should be tempo¬ 
rarily suspended, to the extent necessary for tlie jireservation of 
iTidia's public order; 

Whereas the issue is therefore whether the aforementioned con¬ 
ditions which must be satisfied for a suspension of the passage of 
armed forces ha\'e in fact been fulfilled; 
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Attendu tjue cette prctenduc reconnaissance aurait un caracterc* 
implicite; c]u*(^lle ne sc scrait manifestce extcricureinent — en dehors 
des affirmations enoncces dans le contrc-inemoire ct dans la diipli- 
que “ quo par dcs contacts avcc les fonctionnaires locaux, a propos 
dc questions joiirnaliercs d'adniinistration, tclles que la jHilice, les 
postcs, les transports, etc. — contacts qui seraient d'aillcurs reduits 
au minimum indisjHmsable (contre-memoire, paragraphe 353); 

Attendu qu’il est difficile d’attribuer a de tcLs contacts la valeur 
d\ine reconnaissance; 

Attendu (|ue cettce reconnaissance, a supposer qu'elle ait eu lieu, 
ne poiirraii avoir fiu’une portee juridique extrememeiit restrcinte; 
que ses elh^ts stTaient limites aux rapports de Tlnde avec Tadminis- 
tration locale dans les maticres pour lesquelles les contacts out etc 
cHablis; (]u\‘lle ne serait certainemcnt pas o]>posable au Portugal et 
ne pourrait aflectcT en rii‘ii ni le droit de passage de ce dernier, ni 
la juridiction de la Cour dans le litige dont elle a cHe regulicTcment 
saisie; 

Attendu au surjilus que cette prcHendue reconnaissance ne resiil- 
terait f|ue <rnn changeinent survenii dans les intentions de I'lnde 
aprcs le del)at sur les (exceptions preliminain's, et qii’une partie en 
litige n’a certaiin/ment pas le droit de modilier cm cours d’instance, 
au detriment d(‘ la partie adverse et par une simy.)le manifestation 
de volont(S les conditions dans lesquelles le ditferend se presente; 

Attendu, par conscjquent, (jue, quel cpie soit Taspect sous Jequel 
on la considere, on ne pent (|ue nqeter, comme depourvue de tout 
fondemont, la tliese d’a])res laquelle la Cour ne pourrait y^as remplir, 
dans l(\s circonstances ])rescntes, la missicm juridictionnelU^ qui lui 
est confu'e, sous jmMexte que radministration de fait provisoire des 
(enclaves n’a pas acces d(*vant ello; 

1 ). E71 ce qui concernc la these d'aprcs laquelle Vexcrdec du droit de 
passage du Portugal comportcrait, dans les circonstances actuelles, 
dc graves dangers pour Vordre public dc VIndc et quen consequence, 
celle-ci serait en droit de s'y opposcr 

Attendu (pie cette these est independante de Taffirmation suivant 
lacpieJle k‘S i^v<:‘nements qui se sont produits dans les enclaves com- 
porteraient une insurrection de la population locales qu’elle est 
uniquement basee sur le droit de Tlnde de jirescrvcr son ordre inte- 
rieur et sur 1’existence d’un danger qui menacerait gravement 
celui“Ci: 

Attendu que, comine il decoulc du paragraphe 388 de la replique, 
si, en raison de circonstances exceptionnelles a un moment donne, le 
pjissage d(^ forces armees portugaises par les quelques kilometres de 
route qui conduisent de Damao aux enclaves ayijiaraissait comme 
effectivcmient de nature a compromettre gravement Tordre public 
(ie rinde, en provoquant des actes de violence sur son territoire, 
le Portugal admettrait que le passage puisst? etre momentanement 
suspendii, dans la mesurc necessaire au mainticn dudit ordre public; 

Attendu que la cpiestion se ramene done au point de savoir si les 
conditions susmentionnees requises pour une suspension du passage 
de forces armees sc trouvent en fait realis(?cs; 
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Whereas India confines itself to the expression in this connection 
of certain apprehensions the basis for whicli has not been established; 

Whereas India invokes the risk that tJie so-called insurgents might 
push back on to its territory any elements of the Portuguese public 
forces sent to the enclaves to restore order there; 

Whereas. l)ovve\er, India can easily inotect itself against this 
contingency; whereas it undeniably has at its clisposal tlie means to 
do so; wliereas its internal order could only be exposed to the danger 
it refers to if it refraintid from utilizing these means; 

Whereas it is the rnoix* difficult to agrta*, in these circumstances, 
that its argument has any validity, inasmuch as the prolongation 
of the ]U'ohibition of ]mssage would liaxe for Portugal consequences 
of obvious gravit}" wiiich Portugal could not possibly avoid; 

Whereas, if the ('ourt sliould nevertlieless lx* of opinion that, in 
the present circumstances, the passage of Portuguese armed forces 
should be suspended, as stated above, by reason of the danger it 
would represent for the internal order of India, it is ob\'i(Uis that this 
temporary suspension ought to end as soon as the danger justifying 
lliat suspension disappears; 

Whereas, for its part, India would naturally havt* the duty not to 
take any measure which might consolidate the position of the ad¬ 
versaries of the lawful Governmt'nt in the t*ncla\’es; whereas it is 
indeed inconcei\a])le that India should take ad\'antage of the sus¬ 
pension in order to further the aggravation or prolongation of tlie 
circumstances relied u])(»n in suiqxn t of that (‘laiin; 

I'or these rt;asons, 

May it please the Court 

(a) to hold that the arguments of India set out abov(^ under A, 
II and C are without foundation; 

(bj as to the argument of India set out abov e under J): 

1. If the Court is of oy)inion that the above-mentioned cfinditions 
which must be satisfied to justify the suspension of the passage of 
Portuguese armed forces are not fulfilled, 

To adjudge and declare 

That India must end the nu'asures by which it op])osestin* exercise 
of the right of passage of Portugal; 

2 . If the Court is of opinion that the above-mentioned conditions 
which must be satisfied to justify the susj)ension of tiic passage of 
Portuguese armed forces are fulfilled, 

To adjudge and dticlare 

That the said ])assage sliall be temporarily sus])ended; but that 
this suspension shall end as soon as the course of events discloses 
tliat the justification for the susiKmsion has disa]^peared; 

That during such suspension, India must abstain from any measure 
which might strengthen the position of the adversaries of the lawful 
Government in tlie enclaves and thus jnovoke the aggravation or 
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Attendu quc rindc se borne a fairc: valoir a cet egard certaines 
apprehensions dont le fondetnent n’est pas demontre; 

Attendu qu'elle invoqiie le risque de voir les pretendus insurges 
rcfouler sur son i)roj^re territoire les ehhnents de la force ]iublique 
portugaise envoyes dans le^s enclaves pour y retablir Tordre; 

Mais attendu (jue I'lnde pent aisement se proteger centre cette 
eventualite; qu'elle dispose incoiitestablemc.nt des moyens delefaire; 
qu<^ son ordre interieur no serait done expose an ptTil qu'elle denonce 
quc si ell(? s*abstenait de fair(‘ usage de ces moyens; 

Attendu cpril est d’antiint plus difficile d'adrnettre, dans ces 
conditions, la valeur de son argumentation (]ue la prolongation de 
I’interdiction de passage aurait pour hi I*ortugal des consequences 
crime evidente gravite cd auxqucdles il lui sc^rail impossible d'echap- 
per; 

Attemdu quc, si toutefois la Cour etait d’avis (lue, dans les cir- 
constances acluelles, le j)assage de ffirces armces y)ortugaises devrait 
etre suspendu, coniine il est dit ci-dessus, en raison du danger qu'il 
ferait courir a Tordre interieur de Tlnde, il va de soi qiie cette sus¬ 
pension temporaire devrait prendre tin des qu'aura disparu le danger 
qui la justifie; 

Attendu que, de son cote, Tlnde aurait naturellement le devoir 
de ne prendre aucune mesure pouvant consolidiir la position des 
adversaires du Gouvernciinent legal dans les enclaves; qu’on ne 
concevrait pas, en c^ffet, (]irelle profitat de Ja siisyiension pour favori- 
S(*r Taggravation ou la prolongation des circonstances invoqiiees a 
I’appui de cette demamle; 

Par CCS motifs 

Plaise a la Cour 

a) declarcT sans fondcimciiit lc\s theses de I'lnde reprises ci-dessus, 
sous les lettres A, B et C; 

h) en cc qui concerne la these de rinde reprise ci-dcssus, sous 
la lettre D: 

1. si la Cour ciSt d'avis que les conditions siismentionneesrequises 
pour suspendre le passage de forces armees portiigaises ne se trouveiit 
pas rcalisees, 

dire ot jiiger 

cjuc rindc doit mettre fin aux mesures par Icisquclles elle s’oppose 
a rexercice du droit de passage du Portugal; 

2 . si la Cour est d'avis ciue les conditions susmentionnees requises 
pour suspendre le jiassage de forces armees portiigaises se trouvent 
rcalisees, 

dire et juger 

fine ledit passage sera momentancment suspendu, mais que cette 
suspension devra prendre fin des que revolution de la situatiem en 
aura fait dispfiraitre la justification; 

que iiendant cette suspension, I'lnde devra s'abstenir de toute 
mesure pouvant fortifier la position des adversaires du Gouvernement 
legal dans les enclaves ct y^rovoquer ainsi raggravation ou la y>rolon- 
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prolongation of the circumstances relied upon in support of that 
suspension; 

That there is no legitimate reason entitling India to ask that the 
other forms of the exercise of the right of passage should likewise be 
suspended. 

Ill — Submissions relating to the Preliminary Olyjections of India 

A. As to the fifth objection 

Whereas the fifth of the Preliminary Objections raised by India 
w'as designed to secure a finding by the Court that Hie dispute is 
not witliin the Court's jurisdiction on the ground that it relates to a 
question which, according to international law, falls exclusively 
within the jurisdiction of India, and that the Declaration of 28 Feb¬ 
ruary 1940, by which India accepted the coinpulsory jurisdiction 
of the Court, excludes sucli disputes from the Court's jurisdiclion; 

Whereas, by its Judgment of 26 November 1957, tlie Court decided 
to join tliis objection to the merits; 

Whereas it is clear from the arguments that Portugars claim is 
based on international law; whereas all tlic titles relied upon in 
respect of that claim fall within the domain of international law; 
and whereas the validity of these titles has been fully established; 

Whereas the tiuestion involved in this dispute is tJierefore certain¬ 
ly not a question which, according to international law, falls within 
the exclusive jurisdiction of India; 

her tliese reasons, 

May it please the Court 

To dismiss the Objection. 

B. As to the sixth objection 

Whereas the sixth of the Preliminary Objections raised by India 
was designed to secure a finding by the ('.ourt that the dispute do(,*s 
not fall within the jurisdiction of the Court, by virtue of the reser¬ 
vation rationc temporis in the Declaration of 28 h'ebnia’y 1940, 
under which India accepted the jurisdiction of the Court in respect of 
disputes ‘arising after 5 February 1930, with regard to situations or 
facts subsequent to that date’; 

Whereas, by its judgment of 26 November 1937, tlie Court decided 
to join this objection to the merits; 

Whereas in the Preliminary Objections of the Indian Government 
this objection was solely based on the second part of the aforemen¬ 
tioned reservation, that Government recognizing that the dispute was 
subsequent to 5 February 1930, whilst contending that it related 
to situations or facts prior to that date; 

Whereas it was only in the course of tlie oral argument on the 
Preliminary Objections, in the Oral Reply of the Attorney-General of 
India (Oral Proceedings, pp. 213-221) tliat an objection based on the 
first part of the aforementioned reservation was raised, i.e. an 
objection based on the ground that the dispute allegedly arose before 
5 February 1930; 
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gation des circonstances invoquees a Tappui de ladite suspension; 

cjii'il n'existe, pour Tlnde, aucuno raison legitime de demander 
que les autrcs inodalites de I'exercice du droit de passage soient 
egalement suspendues. 

Ill. — Conclusions relatives aux exceptions preliminaires de Vlnde 

A. En ce qui concerne la cinquieme exception 

Attendu que la cinciuieme des exceptions preliminaires soulevees 
par rinde tendait a faire juger que le differend txhappe a la compe- 
tentx dc la (xmr parce qu*il porterait sur une question qui, scion le 
droit international, releverait exclusivement de la comp)etence de 
rinde et que la declaration du 28 fevrier 1940, par lacjuelle celle*ci 
a acceptc la juridirtion obligatoire de la Coiir, en exclut de tels 
differends; 

Attendu cjiie, par son arret du 26 novembre 1957, la Cour a decide 
de joindn^ cette exception au fond; 

Attendu qii*il rcssort des debats que la demande du Portugal est 
basee sur le droit international; que tous les titres invoques a l^appui 
de cette? demande re'levent du droit international; et que la valcur 
(le ces titres a etc!* amplement demontree; 

Attendu que la question sur laquelle porte le litige n'est done 
certainement pas une question qui, selon le droit international, 
releverait de la competence exclusive de Tlnde; 

Par ces motifs 

Plaise a la Cour 

Rejeter rexception. 

B. En ce qui concerne la sixieme exception 

Attendu que la sixieme des exceptions preliminaires soulevees par 
rinde visait a faire juger que le differend n*cst pas de la competence 
dc la Cour en vertu de la reserve ratione temporis de la d(2claration 
du 28 R'vrier 1(^40, aux tenues de laquelle rinde a accepte la juri- 
diction de la Cour pour les differends « s'elevant apres le 5 fevrier 
1930, relativement a des situations ou faits posterieurs a cette date »; 

Attendu que, par son arret du 26 novembre 1957, la Cour a 
decide de joindre cette exception au fond; 

Attendu que dans les exceptions preliminaires du Gouvernenient 
indien, cette exception (itait uniquement fondee sur la seconde 
partie de la reserve susdite, ce Gouvernement reconnaissant que 
le differend etait posterieur au 5 fevrier 1930 mais pretendant qu’il 
concernait des situations ou des faits antcrieurs a cette date; 

Attendu que e’est seulement au cours des plaidoiries conceniant 
les exceptions preliminaires, dans la replique do M. VAttorney- 
(reneral de I'lnde (procedure orale, pp. 213-221) que fut soulevee 
une exception fondc?e sur la premiere partie de la reserve deja men- 
tionnee, e'est-a-dire sur la pretendue anteriorite du differend par 
rapport au 5 fevrier 1930; 
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Wlioreas, quite apart from this consideration, neither the ob¬ 
jection based on the first part of the reservation nor the objection 
based on the second part of the reservation, can be accepted; 

Whereas the dispute referred to the Court is in fact subsequent 
to 5 February 1930, since the dispute dates from 1954, the year in 
whicii the divergence of views, which constitutes the dispute, arose 
between tiie Portuguese Government and the Indian Government; 

Wiiereas furthermore the situations or facts in respect of which 
the dispute arose arc likewise subsequent to 5 February 1930, since 
they also date from 1954; 

Wiiereas these situations or facts are really notliing but those 
gi\'ing rise to tlic dispute and, whereas one must regard as such the 
situations or facts imputed by tlie applicant State to the respondent 
State as unlawful, i.e. as constituting violations of the respondent 
State’s international obligations; 

Whereas the situations or facts which Portugal imputes to the 
Indian Union as unlawful also date from 1954, as has already been 
pointed out; 

For these reasons, 

Ma}' it please the Court 

To dismiss the Objection.” 

On behalf of the Govenmient of India, 
in the Counter-Memorial: 

“May it please the Court to declare that it has no jurisdiction to 
decidt! on the claim presented by tJie Portiiguest* Gos’ernmerU, and, 
in the alternative, to declare Ihij claim ill-founded.” 

As final Submissions filed on 21 October 1959! 

"Having regard to the Submissions presented at the hearing of 
0 October 1959 by the Agent for Portugal, 

Whereas, by its Judgment of 26 November 1957. the Court joined 
to the merits the consideration of the Fifth arid Sixtli Preliminary 
Obj(*ctions; 

I. -As to the Fifth Objection 

W'hereas, if its examination of the merits sliould lead the (*ourt to 
a finding that Portugal has not establislujd the existence of the titles 
which she has invoked, and that these titles must accordingly be 
regarded as non-existent, it must follow that the (luestion of the 
grant or refusal of the passage claimed over Indian territory falls 
exclusi\'ely within the domestic jurisdiction of India and that the 
dispute is outside the jurisdiction of the Court; 

If. - A s to the Sixth Objection 

Wh(Teas the Indian declaration of acceptance of the compulsory 
jurisdiction expressly provides that only disputes arising after 
5 h'ebriiary 19J0 and with regard to situations or facts subse(|uent 
to the same date may be submitted to the jurisdiction of the Court; 
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Attcndu qu’inciepenclamment de cettc consideration, on ne pent 
accepter ni I'exception fondee sur la premiere partie de la reserve 
ni celle qui se fonde sur la deuxieme partie de la reserve; 

Attendu qu'en effet le differend soumis a rappreciation de la 
Coiir (!st posterieiir au 5 fcvrier 1930, puisqu'il date de 1954, annee 
oil a siirgi entrc le Goiiverncment portugais el le (louvernement 
indien Toppositiori de vues qui constitue ce differend; 

AtitTidu (jue, d'autre i)art, son! egaJerncnt posterieurs au 5 fevrier 
1930 — puis(iu*ils datent egalement de 1954 - - los situations ou 
fails au siijet desquels le differend s’est eleve; 

Attendu qu’en realite, ces situations ou fails ne sont que les 
gyneratcurs du differend et que, com me tels, on doit considerer les 
situations ou fails imputes par I’fitat demandeur a TEtat defendeur 
coinme illiciles, c’est-a-dire comme des violations de ses obligations 
in tern at ion ales; 

Attendu que les situations ou fails (pic le Portugal impute k 
rilnion indienne comme illicitt^s, datent, ainsi qu'ilaetiWIil, de 1954 ; 

Par ces motifs, 

Plaise k la Cour 

Rejctcr rexception, vi 

Au nom du Gnuvernemeni de Vlnde, 
dans 1(' contre-inemoire: 

(« Plaise a la ('our declarer qu*elle n 'est ])as cornpetente pour 
statuer sur la reclamation presentee par le Ciouvernement portugais 
et, subsidiairement, declarer cette reclamation mal fondee. 

Comme conclusions finales deposet's Ic 21 octobre 1959; 

« Vu les conclusions deposees jiar M. Tageiit du Portugal a Tau- 
(iieiice du 6 octobre i<)59; 

Attendu que par son arret du 2(> novembre 1957 la Cour a joint au 
fond rexainen des ciiiquieme et sixieme exceptions preliminaires; 


I . — Quant d la cinquieme exception 

Attendu que, si rexamen du fond conduit la Cour a la eonstata- 
tion (pie le Portugal n’a i>as etabli Texislence des titres (ju’il invoque 
et (|iu‘ ceux-ci doivent (ies lors etre reputes inexistants, il en rcsul- 
tera que la (juestion de Toctroi ou du refus du passage reclame sur 
li» territoire iiidii'ii releve exclusivement de la competence nation ale 
de rinde et quo It* differend echappe a la juridiefion de la Cour; 

II . Quant d la sixieme exception 

Attendu que la declaration indienne d'acceptation do reconnais- 
sanc<i de juridiction obligatoire prevoit expres.semcnt que seuls les 
differends nes a] ires le 5 fevrier 1930 et qui se rapjiortent en outre a 
des situations ou faits i^ostorieurs a cette. date, peuvent etre soumis 
a la juridiction de la (.'our; 
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Whereas, accx)rding to the Submissions filed by the Agent for 
Portugal on (> October 1959, and the explanations given in the course 
of the Oral Proceedings by ('ounsel for Portugal tlie object of the 
Portuguese claim is (i) recognition of the right which Portugal 
claims to possess to pass over Indian territory to the extent necessary 
for the ext*rcise of her sox ereignty over the encla\'(\s of Dadra and 
\agar-Aveli (2) a finding of India’s failure to respect the obligation 
binding upon her as the result of that alleged right (3) an injunction 
to India that slie should re-establish the right of j)assage or, in the 
alternative, in the t'vent of its Ix'ing found that the exercise of that 
r ight was rightfully suspended in respect of Portugiiesi^ armed forces, 
to limit the suspension in its scope and in its duration wliile refraining 
from consolidating the situation justifying that suspension; 

Wlioreas the abo\ e-mentioned second and third objects of the claim 
arc manifestly ancillary to tht‘ first, their consideration being sub¬ 
ject to the existence of tlie right of passagt‘ ilelhied undeu* (1); 

Whereas claims relating to tln^ passages were raised by Portugal 
before 5 Pel)ruary 1030 and when‘as tlu' situation to which tlie 
titles now invokt-d by l*orlugal reft‘r was re]H‘at(*dly the subject of 
dilliculties prior to 5 February 1930; 

Whereas the; dispute' referred to the (.‘ourt l.)y I’ortugal accord¬ 
ingly fails to satisfy either of the two time conditions to which the; 
Indian Union made its acceptance of the compnls<.>ry jurisdiction 
of the ('ourt subject; 

fll .—On the merits 

A. As to the ri^ht claimed and its basis 

Whereas the right claimed by Portugal lias been presented as a 
right of passage relating to j)rivate jiersons and to goods as well as 
to official organs and armed troops, limited to the needs of the exer¬ 
cise of Portuguese sovereignty and subject to the n'Strictions and 
regulations prescribed by the Indian Union, the so\’^ereign in the 
intermediate territory, without any claim by Portugal to any 
immunity; 

Whereas the right as tlius defined and tlie correlative obligation 
contain such contradiction and lack of precision that their judicial 
recognition woidd appear to be impossible; 

whereas in particular the concej)t of the essential needs for tlie 
maintenance of Portuguese sovenugnly does not prov ide the* Parties 
with an objectivt* criterion enabling tiiem to arrive.* at a common 
appreciation or making it possible for some arbitral or judici;d ])ody 
to decide as between tlieun in the ev^ent of a div’ergonce of opinion; 

whereas moreover it is dilficult to see how such a concept of 
the rer|uirements of sov’creignty could lead to any l ight of ])assage 
for priv ate pt*rsons and goods in whose fav'oiir the enjoyment of the 
right is however still claimed although the exercise of Portuguese 
sovereignty in the enclavc^s is manifestly j)aralysed; 

whereas similarly the statement by Portugal that the right of 
passage claiiiitxl includes no immunity is incompatible with the 
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Attcndu (jiie, suivant Jes conclusions dcposces par M. I’agcnt dii 
Portugal lo 6 octobre 1059 explications donnees en pJaidoirics 
par les conseils <lii Portugal, la dcinandc j)ortugaisc a j)our objet 
i*" la reconnaissance <lu droit que le Portugal pretend avoir dc transiter 
par le territoire indien dans la mcsure nec£!ssain‘. a Texercice de sa 
souverainete sur les enclaves de Dadra et Nagar-Aveli, 2° la consta- 
t.ation des nianquenienls de TJnde a Tobligation resultant pour elle 
de ce pretendu droit, 3" un(^ injonction a Tlnde rPavoir a retablir le 
droit de passage on, subsidiairenient, dans le cas ou il serait reconnu 
(]ue son exercice aurait ete legitimernent suspendii pour les forces 
armees portugais(‘S, d(* limiter la suspension dans ses efftds et dans 
le temi)S lout en s'abstenant de consolider la situation (|ui I’anrait 
justifiee; 

Attendu ijiu* Ic^s deiixieme et troisienie objet s precites de la de- 
niande son! manib^slenient accessoirt's dn premier, lour prise en consi- 
deratifui elant subcu'domiet^ a Texisti'iicf* dii droit de passage defini 
suh 1 ' ; 

Attendu que des reclamations relati\"es an passage ont iHe elevees 
])ar le Portugal avant le 5 fevrier ic)3oet quo la situation a laquelle se 
ra])portent les litres imoques aujoiird*liiii a Taiquii de sa demaiule 
donna fre(]uemmeTit lieu a des difficultes anterieurement au 5 fevrier 
1030; 

Att(‘ndu (]iie le diflVTend soumis a la Cour par le Portugal ne 
satisfait des lors a aucune des deux conditions de temps auxquellcs 
ri-nion indiemie a suixirdonne son a('ceptation de la juridictioii 
ohligatoire de la Pour : 

III. -- .1// f<mii 

A. Quant au droit rcvauiiquc ct d son ftvidcmcnf 

Attendu cpie le droit revcndi(iue. par le Purlugal est presente 
('ornme un droit de puvssage portant sur les persoiines i)rivees et les 
biens autant que sur les organc^s ofbciels et troupes armees, limite 
aux besoins de Tcxercice de la souveraiiude portugaise et subor- 
donne aux restrictions et reglemen tat ions edictees par rUnion in- 
dienne souveraine dans le ti.*rritoire inttTmediaire sans (pie le Portu¬ 
gal pretende a aucune imnmnit(;‘; 

AttiTjdii qiH* le droit ainsi dtMiiii el Tobligation correlative sont 
affectes de contradictions et d'iinprecisious tellers que la reconnais¬ 
sance judiciaire en parait impossible; 

que notamment la notion des besoins essentiels au maintieri d(‘ la 
souverainete portugaise ne fournit pas aux Parties im critcrc objectif 
pouvant Jes eondiiire h une appri^ciation comniunt* ou permettre k 
(|uel(iue organe arlutral on judiciaire dc les departager en cas de 
(liv(^rgence de vues; 

(ju’on ne voit pas du reste comment cette. notion des besoins de sou- 
veraineti!* pourrait conduire a un droit dc passage (juelconqiie pour 
les piTSonnes privees et les biens pour les(]uels cependant le benefice 
en (ist encore actuellement reclame alors que Tt^xercice de la s(^uve- 
raincle portugaise dans les enclaves est manifestement i)aralyse; 

que, de ineme, la declaration du Portugal suivant Jacjuelle lo droit 
d(* j^assage reclame ne comporte aucune immunite est incompatible 
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character of a State organ which necessarily attaches to armed mili¬ 
tary forci's iiiuler command passing through foreign territory; 

wiicreas it is unimaginable that a right of passage can be recog¬ 
nized generally, e\en within the limits re(]uired by the needs of 
the ap])licant State, without any regard to tin* objections of the 
vState tlirough which passage is to be effected; whereas in the third 
y)art of her Submissions Portugal indeed recognizes that the interests 
of tlie State through which passage is to be eff(‘cted entitle it some¬ 
times to refuse to pt'nnit the exercise of th(' riglil claimed; whereas 
there is not liowex t'r any trace of any such limitation in the definition 
pro])osed which must accordingly be rejected as nnacceptablt* also 
on tliat ground; 

WluM'eas it is self-evident that a right whicli is so contradictory 
and the content of which is so indt‘terminate and indeterminable 
can find no basis in any of the general or particular titles alleged by 
Portugal, that is to say. either in gemu'al custom, or in the princi]:)les 
of international law wliich can be derived t]u*r(‘from, or in the general 
])rinciples of law ncognized by civili/.t^d States, or in particular 
agreements, or in local custom which, if it exists, must be assimilated 
to the |jarticular agret'ments; 

Whert.xis relianci* has wrongly been ]>lac(‘d upon tli(‘ I'cspect due 
to the soN'ereignty of Portugal in the eiielax es; 

whereas the so\'ereignty invoked is essentiall}" territorial and 
<loesnot in itself involve any right whatsoever u])on Indian territory; 

Whereas Portugal is (‘(|ually unfounded in her r<‘lianee upon 
recognition of Portuguese sovereignty in the i‘nclavt‘s. either c«>n- 
taiiied in a treaty of I77() negotiated by Portugal with the Maratha 
Empire, or flowing from the attitude of th(‘ l»ritisli or Indian (io^•- 
erninents betwe(*n i{^i8 and 1^)54; 

Whereas the negotiations of 177*) never resulted in an agreement 
and whereas the draft treaty in conteinplalion in any event in\'ol\'ed 
]io transfer of so^v^‘jgnty; 

Whereas if it is true that sovereignty over tlie (’nclav't\s was 
subsecjuently usurjx'd by Portugal, thi^ could not give lise to any 
right of j)assage; 

Whereas even if this W(?r(‘ not the case it has heeu clearly 
established in the writtiMi proceedings that recognition of the fact 
of Portuguese sovereignty was never at any time accompanit'd by 
recognition of any obligations whatsoevei’ with legard to tlie alleged 
right of j)assage; 

whereas from 1818 to 1034 Ciovernmeiil s of (inrat Prilain or 
of India granted or refused pitssage as they saw tit; 

whereas the particular agreem<rnts conclufled on tliis subject with 
Portugal in 1S19, 1844, 1861, J879, i8q 3, 1913, i()20 and 1940 were 
concluded for a short period, or were revocable, tludr content being 
always limited and very far removed from tlie definition of the riglit 
now proposi'd hy Portugal; 
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avcc le caractcre d'organe de la puissance publique, cjui s’attache 
necessairemcnt a dcs forces militaires arniees el encadrees travcrsant 
un territoire (Hranger; 

qu’eiilin il ne se coiK^oit pas qu’iiii droit de passage |)uisse etre 
recounu de fa^oii geiierale, ful-ce dans Ics limites requises par les 
]>esoins de Tlttal requerant, sans aucun egard aux objections de 
I'Etat de passage; (jue, dans la troisieme parlic de ses conclusions, 
le Portugal adin^it du reste (jue les interets de I’Etat de passage 
I’antoriscnt parfois a refuser Texercice du droit revendique; qu’il 
n’y a pourtant pas trace* de pareille limitation dans la definition 
proposee, laqiielle doit des lors de ce chef aussi eln* rejidec* comme 
inacceptable; 

Atteiidu qu'il \a de soi (ju’un droit aussi contradictoire et de 
contenu aussi indelerinine et indeterminable ne peul trouver de 
fondement dans aucun des litres genereaux on particuliers alle- 
gues par le Portugal, e’est-a-dire ni dans la coutume generale, ni 
ilans les principes de droit international (|ui peuvent ctre degages 
de cellc-ci, ni dans les ])rincipes generanx de droit reconnus par les 
Etals civilises, ni dans les accords particuliers, ni ilans la coutume 
l<icale <|ui, si elle exisle, doit ctre assimilee aux accords ])articuliers; 

Attendu ijii'a tort il est fait iHat <lu respect <lu a la souverainete 
du Portugal sur lt‘S enclaves; 

(|iie la souverainete invoquee est essentiellement territorialc et 
ne coniporte pas ])ar elle-nieme de droit quidconque sur le territoire 


Attendu qu(' e’est ii tort egalement ijiie le Portugal se reclame de 
la reconnaissance de la souverainete |)ortugaise dans les enclaves, 
>oii contemie dans nn traite de ly/i) negocie par lui avcc I’Empire 
mahraltc, soil resultant de 1 ‘attitude dcs Gouverncments britan- 
nijjiie on indien dc t.Si 8 a 1054; 

Attendu (lue les negocialions de lyjq n’ont jamais abouti a un 
accord i‘t ijiie le projet de traite envisage ne comjwrte du reste 
aucun transfert tie souverainete; 

(]ue, s’il est vrai qu'ulterieurement la souveraiucte dans les en¬ 
claves a ete nsurpee par le Portugal, il n’a ]>ii (‘ii resultcr aucun droit 
tie passage; 

Attendu qii’en fi'il-il autremciit, il a etc clairement ctaldi dans la 
procedure ecritt* ipi’a aucun moment la reconnaissance du fait de la 
souverainete portugaise ne s'est accoinpagnee de la reconnaissance 
irobligalions qnclcoTuines relativement an pretendu droit de pas¬ 
sage; 

(]ue, de iSiS a 11)54, les Gouvernements de la Grande-Bretagne ou 
de riiide ont accorde ou refuse le passage suivaiit l(*urs convenances; 

que les accords ])articuliers conclus a ce sujet avec le Portugal 
en 1811), 1844, 1861, 1879, 1893. T913, 1920 et 1940 le furent ^pour 
line courtc diiree ou de inaniere revocable, leur contenu etant 
toujours limite et tic^s eloigne de la definition du droit aujourd’hui 
proposee par le Portugal; 



RIGHT OF I’ASSAGF OVER INDIAN TERRITORY (jTDGM. 12 IV 6o) 

whereas it accordingly iipptiars that apart from the brief jH^riods 
during which these agreements were in force Great Britain and India 
retained in respect of passage a discretionary competence w’itliout 
any sort of limitation; 

whereas tlie course thus adopted by Great Britain and by India 
in no way diwrged from the usual practice' followed by the Gov¬ 
ernments of other States ha\ing foreign encla\’es witliin their 
territory ; 

Whereas, far from revealing the existence of a geni*ral customar}' 
rule in conformity with the claims of Portugal relating to a right of 
passage, an examination of the practice followed, and in ])articular 
of the agreements whicli have been concluded on this subject, estab¬ 
lishes th(‘ categorical refusal of States to be bound In- formal under¬ 
takings either with regard to the transit of goods where the (‘nclave 
is included withiu the customs regime of tlie State through which pas¬ 
sage is to be effi'cted. or with regard to the transit of armed forces 
at least where those forces exceed a gixen niimbtT, or where the 
passage is designed to prevent or to put down political, social or 
econ oi n i c d i s 111 r ban *s. 

P>. As to the viohitiou of the alle'^ed ri^hf in Jnly-Auj^ust 2g^4 

Whereas the non-existence of the riglit claimi'd is sufheient in law 
to dis])Ose of the coinidaint of its x'iolation; 

Wliereas the Indian Ihiion how<‘\vr desires indignantly to reject 
the accusation of hax'ing used its discretionary competence, in re¬ 
spect of the passage of Portuguese troops, to assist the ox erthrowing 
of Portuguese poxver in pursuance of annexationist designs; 

Whereas the Indian (iovernnu'nt and pi'ople have doubtless nevisr 
concealed their desire that the Goans should be allowed to join tlie 
Union of Indejiendent India to which they are attaclied ethnically 
and culturally, xvhereas liowexer the Indian Goxx'rnmeiit has always 
said with ('qual force that that reunion must be achiexed without 
violence; xvhereas it is difTiciilt to see why any different attitude 
should hax'e been adopted with regard to tlie encJ.'ix'cs xvhich ar<' of 
negligible political and economic importaiict* to India; 

Whereas the restrictions irnj>osed by India at the end of 195J 
and the beginning of 1954 on tlie passage to the enclaxes of Portu¬ 
guese agents are fully explicable on tlie ground of tlie determina¬ 
tion of tile Gox’^ernment of New Dellii to answer the restrictive 
measures adopted by the Goaii administration in respect of Indian 
nationals, by its concern not to assist the extension to the enclaves 
of the rcugn of terror brought into being in (ioa by the Portuguese 
authorities to prex^ent and put down by x iolenci* any manifestation 
of Indian national sentiment, and by its decision to forbid passage 
over Indian territory to Portugiu'st' officials who had demonstrated 
their contempt for the Asians; 

Whereas Portugal likewise wrongly maintains that the Govern¬ 
ment of India must haw foreseen the coup which occurn'd at Dadra 
on 22 July TQ54: 
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cju’il apparait des lors quo, sauf les breves periodcs ou ces accords 
furent en vigiieur, la Grande-Hrelagne et I’lnde conserverent en 
inatiere de passage line competence discretionnaire sans limitation 
d*aiicune sorte; 

Attendu qiK? cette maniere d(? faiie di* la Grande-P>rotagne et 
<le rinde ne secarte pas de la pratique habitiK'lle suivie par les gou- 
vtTiiements d’aiitres Elats ayant sur leiir territoire des enclaves 
etrangen'S; 

(|ue, loin de demontrer rexistence d'une rt^gle de coutumc gen6- 
rak* conforme aux pnHentions du Portugal relativcmient an droit de 
passage, rexam(*ii de la pratique suivie, notamment des accords qui 
intervinrent a cv sujet, etablit le refus formel des litats d(‘ se lier 
par des (‘ngag(‘ments formels soit quant au transit des biens lorsque 
renclave est englolxT* dans le regime douanier dii TEtat de passage, 
soit quant au transit des forces armees tout au moins lorsque celles- 
ci d«‘pass(^nt un contingent determine, ou lorsque le passage doit 
permettri* de prevenir ou de rq)rimer des troubles politiciues, sociaiix 
ou economiques; 


H. Quant a la violation du pretcndu droit en juilletHiout i ()34 

Attendu que rinexistence du droit revendique sufiit en droit a 
faire tomber le grief de sa violation; 

Attcuidu toutefois que rUnion indienne entend repousser avcc 
indignation I’accusation de s'etrc servie de sa competence discre¬ 
tionnaire a regard du i)assage des troupes portugaises pour faciliter 
le renversement du ]X)Uvoir portugais et servir sc^s desseins annexio- 
nistes; 

Attendu que sans doute le (jouvernemeut et le peuple indieiis 
n’ont jamais cache leur vceu de voir les (ioanais autorises a rejoiiidre 
rUnion indienne independante a laquelle ils sont etlmiquement et 
culturellement attaches, mais que le Gouvcrnement de I’lnde a 
toujoiirs declare avec la meme force que laditc rtnmion devait se 
faire sans violence; (lu'on ne voit pas pouiqnoi une attitude diffe- 
rente aurait tHe adoptee a Tegard des enclaves d’une importance 
politiciue et economique iiegligeable pour Tlnde; 

Attendu que les restrictions apportees par Tlnde fin 1953 el debut 
1(^54 au ])assage \ers les enclaves des agents portugais s’expliquenl 
ampleinent par la volonte du Gouveriuinent de New Delhi de re- 
])ondre aux mt\sures restrictives prises par radministration de Goa 
a regard des ressortissants iiidiens, par son souci de ne pas favoriser 
rextension aux enclaves du regime tern^ur instaure a Goa par 
rautorito portugaise pour prevenir et re]>rimer par la violence des 
manifestations du sentiment national indien, ainsi que par sa d&i- 
sion d’interdire le passage sur tcrritoiri‘ indieii aux fonctionnaires 
portugais qui s'etaient signales ])ar leur mopris pour les Asiatiques; 

Attendu qu'a tort egalement le Portugal soutient que le Gouverne- 
ment de rinde a du provoir le coup de force survenu a Dadra le 
22 juillet 1954; 
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whcmis the manifesto of tlie Goan National Mo\ ement of 2 July 
which has been relied upon does not in fact contain the slightest 
indication to that effect and wh<‘reas the Portuguese authorities 
refrained from communicating to India any information giithered 
on this point by their intelligence ser\'ices with regard to what was 
l)eing j)repared; 

\Vhen?as the liberation of Dadra was a matter of a few minutes 
only, whereas qiiiti* naturally it immediately gave rise to a great 
stirring of the people in the neighbouring r*ncla\'e of Nagar-Aveli, but 
whereas in that encla\'e the insurgents t*ncounti‘n'd scarcely any 
resistance, the Portuguese authorities hax ing (l(‘cid(‘d on 1 August 
to evacuate the capital, Silvassa, aiid to withdraw into Indian terri¬ 
tory *to avoid an encounter*; 

Whereas once the liberation ino\ enu‘nr had ben n begun at Dadra, 
t he Indian I’nion was entitled, both in accordance with the principle 
of international law' of non-inter\*(mtion and out of regard for the 
right of self-determination of peo])les recognized by the (‘harter, to 
n'fuse the l^ortuguese authorities authorization for the passage of 
n'infoTcements assuming that any had been a\'ailable; 

W’hcreas hnally it is not reasonably ]H)Ssibl(‘ to tlescribe thcr events 
which occurred in the enclax es as‘invasion* or foreign •occii])atioii*, 
when the few’ individuals, who in fact canu^ from outside to Dadra 
and Nagar-Aveli to su]qKin the liberation mov(‘rnent, were for the 
most part (ioans, that is, the compatriots and 1h(^ kitli of th(‘ inhab¬ 
itants, whereas the majority of these left tlu* enclaves a few days 
after lia\ ing entered them, whereas the ind(‘i)(‘iulent administration 
which was th(*ii constituted and which has since functioTU‘d, is in 
large jiart com])os(‘d of p)eople bom in t he (‘iiclaves or who have for 
a long time resided there, and whcTcas the sympathies of the inhal>- 
itaiits for the nationalist movcmient had as early as i()3i and on 
diverse occasions since tlien l»een notc<l l)y tlie P(»rtuguese admini¬ 
strators; 

^^’hc*reas it follows from the considerations set out al>ov(‘ that nr> 
com])laint can be made against the Indian l/nion on tlu*- ground of 
the use it made of its discretionary competence in refusing |)assage 
over its territory to the agents of the Portuguese State in July 1954. 

.4.S to the claim for an injunction 

Whereas this claim implies that since July/August 1954 the Indian 
Union has violated its international obligations relating to transit 
l)y refusing Portugal [HTinission for the passage* over Indian territory 
of the armed forces necessary to re-cstablisli }jer authority in the 
(‘Ticlaves; 

Whereas the reasons indicated above in refutation of the accusa¬ 
tion of violation in respect of the period Julj^'August 1954 are suffi¬ 
cient to dispose of the complaint formulated with regard to the 
subsequent j)eriod; 

Whereas moreover even if obligations with regard to passage had 
in the past been binding upon India, they should be regarcled as 
having lapsed as a result of the change which has occurred in the 
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qu(j le inanifcstc <lii 2 juillet du Moux chrmU National Goanais dont 
i] t*st fait ctat ne contic'iit on elfct pas la inoindre indication en ce 
sens et qne les aiitorites portugaiscs s'abstinrcnt de coinmuniquer a 
rinde les renseignements rt*cudllis a cet egard par leurs services de 
renseignements an sujet de ce qui se })reparait; 

Atteiidii que la liberation de Dadra fut Taffaire de quelques 
minutes s(*iilement, qu'elle declencha aussitol tout naturellcinent 
line grande effervescence dans Tenclave voisinede Nagar--Aveli,niais 
que dans celle-ci les insurges ne rencontrerent guere de resistance, 
les autoriles ])orlugaises ayant decide des le aoiit d’evacut*r le 
chef-lieu Silvassa et de se retirer en territoire indien a pour eWiter 
line ri*ncontre )>; 

Allendu qii*une fois le mouvc'inent de liberation commence k 
Dadra, rUnion indiemKu'tait en droit de refuser aux autorites portu- 
gais(\s, taut ])ar apijlication du principe de droit international de 
non-inter\entiou (jue })ar egard pour le droit d'autodisposition dcs 
]H^uples n'connu ])ar la ( liarte, rautorisation de passage de renforts a 
sup])oser f|u’il y en cut (‘u de disi)onibles; 

Atteiidu enfm (ju’on ne jxuit raisonnablement qualifier les evi'^ie- 
ments survenus dans les enclax es d'o inx asion » ou d’« occupation » 
etrangere, alors qii(‘ les (|uelqu(*s individus (jiii effectixenient se 
rendireiit du deliors a Dadra et Xagar-Aveli pour appuyer le mouve- 
ment d(‘ liberation etaient j)our la plui)art Goanais, e'est-a-dire 
compatriotes et congencres des habitants, que la majorite d'entre 
eiix quitterent les enclaves pen de jours a|)res y etre entres, que 
radministration indejx ndante constituoe alors et telle qu’elle fonc- 
tioniu? dejiuis est en grande partie composee de gens nes dans les 
enckiNTs ou y dornicilies de longue date, et (]ue. les sympathies des 
habitants pour le inoin enK'Tit nationaliste a\’aient ete des 1931. a 
di\ erses reprises de])uis, constatees par les administrateurs portu- 
gais; 

Atlendu (jii’i! resulte des considerations qui precedent qu’aucun 
reproche ne pent etre adresse a I'Union indienne du chef de Tusage 
(ju’elle fit de sa competence discretionnaire en refusant cn juillet 
iq5q anx agents de r£tat portugais passage sur son territoire; 

[ ('. Quant a la demande d'injonction 

Attendu quo cette demande impliciue que depuis juillet-aout 1954 
r Union indienne aurait viole ses obligations internationales relatives* 
an transit en refusant au Portugal Tautorisation de faire passer par 
le territoin* indien les forces armeVs necessaires au retablisseinent de 
son autorile dans les enclaves; 

Attendu que les motifs indiques ci-dessus ])our refuter Taccusation 
il(' violation pour les periodes de juillet-aout 1954 sullisent a ecarter 
le grief formule pour la periode posterieure; 


Attendu au surplus que, si meme des obligations de passage 
avaient existe a charge de Tlnde dans le pass6, elles devraient etre 
considerees comme caduques en presence du changement survenu 
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essential circumstances, in particular by reason of the formation at 
Silvassa of an independent local administration; 

Whereas the existence and the stabilization of that administration 
can only have S(‘rved to reinforce the proj>riety of the attitude of 
non-inter\a‘ntion adopted by India in the conflict between that 
administration and Portuf^al; 

Whereas this fact is c(|ually one which must hold th(? attention 
of tlie ('ourt whose decision would run counter to the interests of 
justice if. without a hearing, it w-ere to condemn to extinction the. 
independent entity which has been constituted; 

Wluueas tinally there ('an be no doubt tliat a restoration of the 
P(jrtuguese ]X)wer in the enclaves brought about by forci* of arms 
would encounter (.lesperate resistance on the part of a population 
rejoicing in the political, economic, social and cultural progress 
which it has enjoyed for five years; 

whereas the lighting to which such n^sistance would give rise 
ctmld not fail to extend to the surrounding Indian territory, the 
population of which would fetd solidarit\' with the resistance and 
whereas this would r(‘sult in an undoubted threat to the internal 
order and external j)eace of the Indian Union; 

Whertvas this situation should in itsedf suflice acTording to the 
Submissions of Pcjrtugal themselves to bring about the rejection of 
the claim for an injunction: 

D. to the alternative claim for an injunction 

^^*hereas in the absence of the re-establishment of tlu^ all(*ged 
right of passage relating to armed forces, Portugal claims: 

(aj that the suspension of the alleged right be declared to ho limited 
to the continuation of the situation justifying it; 

(b) that India be prohibited from taking an\' action which might 
strengthen the position of the adversari(*s of the Portuguese 
regime in the enclavis, 

(c) that the suspension of the alleged right of passage be limited 
to the armed forces, 

When^^as none of tliese claims w'ould appear to be justitied; 

(a) whereas in the ev ent of the right of passage being rccogniz(‘d 
by the Court wdiich should at the same time declare its exercise 
to be suspended, it is difficult to see any point in accepting the 
tem])orary character of that situation since it w'ould ap])ear 
to be irnj:)ossible to foresee and to define the various events 
capal)le of putting an (*nd to it; 

(h) w hereas it would likew ise apjwar to be inadmissible to seek by 
means of a judicial decision to prevent in perpetuity any evolution 
of the situation in a sense unfavourable to the restoration of 
the Portuguese regime or to regulate the relationships wdiich the 
Indian Union inevitably has with the population and the admin¬ 
istration of enclaves integrated in its economic system; 

(c) whereas finally the concern manifested by Portugal with regard 
to the passage of private j^ersons and of goods—^more than ever 
unconnected with the exercise? of a sovereignty recognized to be 
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dans Jes circonstaiices essentiellcs notaniinent a raison de la forma¬ 
tion a Silvassa d'unu administration locale independante; 

Attcndu (]iic Texistence et la stabilisation do cettc administration 
n’ont pii (jue renforcor la legitimito de rattitude de non-intervention 
ado])tee ])ar rindt* dans le conflit cpii oppose cette administration 
an Portugal: 

Altendu (jue ce fait ne s'impost* pas moins a Tattention de la Cour 
dont la decision heiirterait la justice si elle condarnnait, sans I'avoir 
entendiie. a l*ecrasement rentite independante fjiii s'est constituee; 

Attendu enfin (ju'il n'est ]^as douteux qu’unc restauration du 
])ouv<»ir porlugais dans les enclaves par les arrnes se lu^urterait a line 
resistance desesperjk' de la ]>art d’une poinilation lieunaise du pro- 
gres politi(|ue, econoniique, social et culture*! realise dexmis cinq ans; 

que les combats auxquc^ls pareille resistance, donnerait lieu, ne 
pourrai(‘nt maiKiiier de skHendre au territoire indien environnant 
dont la jK)j)ulation se sentirait solidaire des resistants t*! (ju’il en 
result era it une menace certaine yKiur Tordre interieur et la paix 
exterieure de I’l 'nion indienne; 

Altendu que cette situation dcATait a elle seule sutlire aux tiuanes 
inernes d(*s conclusions du Portugal pour faire ecarter la demande 
d’injonction; 

D. Quant a la demande d’injonction subsidiaire 

Attendu qu’a defaut de retablisscrnent du pretendu droit de 
passage relativement aux forces armees, le Portugal demande: 
a) qiR* la suspension de ce j^retendu droit soit declarec limilee a 
la survivance de la situation qui I’aurait justifiee; 
hj (jiie rinde se voie interdire toute action i>ouvant fortifier la 
]K)sition des adversaires du regime portugais dans les encla^’es; 

c) tpie la susjx*nsion du pretendu droit de jxissage soit limitee aux 
forces armix\s; 

Attendu qu'aucune de ces demandes n’apparait justifitk^; 
a) que, tlans le cas ou le droit de passage serait recoimu par la 
('our (jui en memo temps declarerait son exercice susjHmdu, on 
ne voit pas I’interet cpi'i! y aurait a accepter le caractere tem- 
]>oraire de cette situation alors qukl apparait impossible de 
])re\'oir et de preciser les divers e\’eneinents susce])tibles d'v 
rnettre fin: 

h) (jiril parait inadmissible de meme de vouloir a perjxHuite 
ecarter par une dtVision judiciaire toute ex oliition de la situa¬ 
tion dans un sens defavorable a la restauration du regime portu¬ 
gais ou reglementer les relations (jirinevitablement riJnion 
indienne entretient avec la poi^ulation et Tadministration 
d’enclaves integrees dans son systemc economique; 
c) qu'enfin le souci manifeste par le Portugal relativement au 
passage des personnes privees et des biens - plus que jamais 
etranger a Ik^xercice d'une soinerainetc qu'on rtx^onnait para- 
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paralysed—would appear to be all the less justified inasmuch 
as the regulation of the passage of goods has not undergone any 
change and that the passage of private persons encounters no 
impediment save those brought about by the Portuguese author¬ 
ities at Daman. 

Por these reasons and all others advanced in the j^leadings and 
oral arguments submitted b\* the. Indian Union 

May it please the Court 

ro hold that it is without jurisdiction 

Jn the alternative 

to hold that the claim is unfounded.'* 


The present disjnite was referred to the (A)iirt by an .\j>plication 
tiled on 2.2 DecemlKT 1955. 

In that Application tin? (iovemnient of the l^)rtiiguese Republic 
states that tin* territory of Portugal in the Indian Peninsula is made 
up of the three districts of (ioa, Daman and Din. It adds that tlie 
district of Daman conipris(‘s, in addition to its littoral territory, 
two parcels of ttTritory completcdy surrounded by the territory of 
India which constitute enclaves: Dadra and Xagar-.Avidi. It is in 
resi)ect of the communications betwet'U these enclaves and Daman 
and between t‘ach utlier that the <]uestion arises of a right of passage 
in favour of Portugal through Indian territory, and of a correlative 
obligation binding upon India. Tlu' Applic'ation statics that in July 
1954, contrary to the ])ractice hitherto followed, the Government of 
India, in pursuance of what tlu* Apjdication calls “the open cam¬ 
paign which it has Ix'en carrying on since 1930 for the anni^xation 
of I\>rtuguese territories", ])nA"ent(Ml Portugal from extTcising this 
right of passage. This denial by India having been maintained, it 
has followed, according to the Application, that the enclaves of 
Dadra and Xagar-Aveli have been completely cut off from the rest 
of the Portuguese territory, the Portuguese authorities thus being 
placed in a position in which it became impo.ssible for them to 
exercise Portuguese rights of sovereignty then?. 

It is in that situation, and in order to secure a remedy therefor, 
that Portugal has referred the matter to the. Court. 


The (juestions submitted to the Court have been argued at length 
by the Parties in the course of the j^roceedings. Their final formu¬ 
lation is to b(‘ found in the Submissions by which each of the Parties 
has stat(‘d what it asks the Court to adjudge and declare. 

Sinc(^ Portugal is the Applicant, it is in its Submissions that the 
formulation of the claims on which the ('ourt must adjudicate is 
to be souglit. Furthermore, subject to what will be said with regard 
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lys(^e apparail crautant moins justifie qiie la reglemcntation 
ciii passage fles biens n*a subi aucunc modification ct que celui 
des personnes privccs nc connait d*autres entraves que celles 
qui y sont ap])oi t(‘(!S par rautorile portugaise a Daniao; 

Par CCS motifs c't tons aiitrcs exposes dans les ccrits ct plaidoiries 
jnesentes par I'Union indieniw* 

Plaise a Ja Cour 

Se declarer incoin|)ctentc 

Sul)sidiairemenl 

declarer la demande non fondec. » 

4c 4: 

I.a ('our a etc saisie du present differeiid par une recpiete dc]>osee 
le 22 deceiTibn* 1955. 

Dans cett(‘ rec|uete, le (ioux'ernenient de la Rq)ubliqu(i du 
Portugal exjKjse (jue li' territoirc^ du Portugal dans Ja peninsule de 
J’lnde coinprcnd trois districts: ceux dc* Croa, de Damao ct de Diu. 
II ajoute <jue le district de Daniao comprend, cn plus du territoire 
littoral, deux })arc(‘llcs coniplctonicnt entourees par le territoire 
indien et qui constitiK'iit des enclaves: Dadra et Nagar-Aveli. C'est 
a jirojios (les communications de ces ('.nclaves soil avec Damao, soit 
entr(‘ cdles cpie se pose la qiu'stion d'un droit de jiassage au profit 
du Portugal en territoire de Tlnde ct d*une obligation correspon- 
danfi' a la c}iarg(^ de Tlnde. La reriuete enonce qu'en juiUet 1954, 
contraireiiK'nt h la pratique suivde jusqu'alors, le Gouvernement de 
rinde, ])oursuivant c(‘ que la requete apjielle «la campagne (|u'il 
mimait ouv(^rtement depuis 1950 pour I’annexion de tcTritoires 
jiortugais •». a empc‘ch('‘ le Portugal (Pcxercer ce droit de passage, 
Le refus ojipose [lar Tlnde ayant ete maintenu, il en est resulte, 
scion ce ciu'c'xpose la requete, tpie les enclaves de Dadra (d de Nagar- 
Aveli sc trouvent dans un isokmicnt complet du reste du territoire 
portugais, 1(‘S autorites portiigaises etant ainsi mises dans Timpossi- 
bilil(' d'v cxerccr les droits de souveraincte du Portugal. 

(Vest dans cette .situation et jxmr en obtenir le nniressement que 
le Portugal a saisi la ('our. 


* 

4 -* 4 s 

Les ([iicstions soiimises ii la ('our out (?te loiigiK'ment debattues 
entre les l^irties au cours de la procedure. Elies out pris leur ex¬ 
pression d(?finitiv(* dans 1 (!S conclusions par les(|uelles chaciue Partie 
a, pour sa part, ('nonc(' ce qiPelle demande a la Cour de dire et juger. 

tvC Portugal (Hant demandcur, e'est dans si^s conclusions qu'il 
faut recherchcr rexjiression des demandes sur lesquelles la Cour doit 
statuer. Aussi bi(m et sous reserve de ce cjui sera dit sur la compe- 
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to the jurisdiction of the (-ourt, India has confined itself in its Sub¬ 
missions on the merits to adoi>tiny the negative ])osition of request¬ 
ing the Court ‘'to hold that the claim is unfounded”. 


The Submissions presented by Portugal in the Aj)j)lication 
requi'st the Court in the first place "To recognize and declare that 
Portugal is the holder or beneficiary of a right of j)assage”, the 
characteristics of which arc sc^t forth. In the course of the i)roceed- 
ings stress was laid bj- both Parties on the importance of this 
claim and the answer to be given to it. 

This claim was repeated in the Submissions filed on 6 Octo¬ 
ber 1959 on behalf of tlu‘ Governnu^nt of Portugal. Tlu' (\)iirt was 
there asked: 

“To adjiidgt* and duclare 

That lilt' right of jiassage between the (‘lu'laves of Dadra and 
\agar-Aveli and between these enclavis and the ct)astal district 
of Iranian, as defined above, is a right ]possessed by Portugal and 
which must be res})ected by India.” 

Thus formulated, the claim reveals both the right claimi'd by 
Portugal and the correlat.iv(' obligation binding ujKin India. 

But, as thus formulated, the claim re(|uires clarification of its 
subject-matter, .sinct' it contains a ndiTence to the grounds relied 
upon in its suj)port. It is clear from this refen'iice that the right of 
passage is invoked by Portugal “only to th(‘ extent necessary for 
the exercise of Portuguese .soven^ignty over tli(‘ enclava^s”. It is not 
contended that passage is accompanied by any immunity in favour 
of those ^^ho effect it. It is madt* clear that .such pa.ssage remains 
subject to th(‘ regulation and control of India, which must be 
exercTsed in good faith. India being und(T an obligation not to 
prevent the transit necessarx' for tht* exercise of Portuguese sover¬ 
eignty over the (uiclaves. 

The Court must adjudicatt* upon tlu‘ claim as thus presented, 
stating whether the right invoked by Portugal is or is not a riglit 
possessed by that State. But with reltTence to what date must the 
Court ascertain \vhether the right invoked by Portugal (exists or 
does not exist ? 

If the date selected is the eve of the. events of 1954 which brought 
about a new situation which has since prevented the exercise by 
Portugal of its authority in the enclaves without, however, having 
substituted tlierefor that of India, the factors relevant for the guid¬ 
ance of the ( ourt in its decision will be those existing on the eve 
of those events. If, on the other hand, the issue is viewed as it 
stands at the date of the pre.sent Judgment, it will be necessary 

to take into account—whatever may lx? their W(‘ight .the argu- 

26 



DROIT l)K PASSAGli SDR TERRITOIRIi IN Dll* N ( ARRKT 12 JV 6o) 28 

tence de la Cour. 1 Inde s'est bornee dans ses conclusions sur Ic fond 
t prendre un(‘ position nefjative consislant a prier la Cour de 
declarer la deniande non fondee 


Les conclusions prescaitees par le Portugal dans requete 
demandc‘nt tout d’abord a la Cour de « dire et juger (jiu‘ le Portugal 
est titulain‘ ou bencticiaire d’un droit di* passage » dont les carac- 
teres sont enonces. An cours de la proctHlure, il a ete insiste de part 
et d'autre sur Timportancc de cette deniande (U de la reponse qui 
lui S(Ta donnee. 

Cet1(‘ demande se retrouve dans les conclusions dei)osees le 
6 octobre 1959 au nom dii (iouvernenKmt dii l^ortugal. La Cour y 
est invitee a: 

«• .l.)ire et juger 

<|ue 1(‘ droit <le passage entre les enclaves de Dadra et tk- Nagar-Aveli 
et entrt' allies-ci et I'aiTOTidissement cotier de Dainao. tel qu’il est 
delini ci-dessus, existe au prolit dii iVa tiigal et dr>it etn* ies})ecte 
par riii(k‘. » 

Ainsi forniuloe, c:ette deniande biit ajiparaitre tout a la fois le 
droit n!vendi()ue ]xir le Portugal vX Pobligatioii corresfiondante a la 
charge de Flnde. 

Mais, ainsi fonnulee, ('(‘tt(‘ deniande a besoin d’etre precisee dans 
son objet, piiisqii'elle coiitient une reference aux motifs invoques a 
son appui, 11 resulte d(i cette reference quo le droit de passagen'est 
invocjiie jiar le Portugal«(]U(* dans la niesiire necessain* a Foxercice 
de la. souveraintde i)ortugais(‘ dans les enclaves ». II n’est pas jire- 
tendu que le passage soit assorti (Finiinunites pour ceiix cjui le 
pratiquent. 11 est precise (jue c(‘ passagi* reste soiimis a la reglenien- 
tation i‘t au controle d(* Flnde, reglemeiitation et controle qui 
doivent CXrc exerces d(^ lioniK' foi, Flnde etant teniie de Fobligation 
de ne jias (*mpech(*r k' transit necessaire a Fexercice de la souverainete 
portiigais(‘ sur les enclaves. 

Sur la demande ainsi presentee, la Cour doit statuer en disant si 
le droit invociue par le Ikutugal existe ou nou a son profit. Mais a 
quelle date doit se placer la Cour pour ap])recier si le droit invoque 
par le Portugal existe ou non? 

Si Foil se jdace a la veille des evenemeiits tie 1954 qui out cree 
unt' situation nouvelle, latiuclle fail dcpiiis lors echec a Fexercice par 
le Portugal tie son autorite dans les t*nclaves sans d'ailleurs y avoir 
substitiii celle de I’Inde, les donnees pertinentes pour guider la Cour 
dans sa dtMUsion .seront celles existant a la vt^ille de ces oveiuments. 
Si. au contraire, Fon se place au jour du present arrtH, il faudra 
faire tdat — sauf a en apprecier la valeur — des arguments de 
Flnde tendant a tHablir que le droit de ])assage. a supposer qu’il ait 
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merits of India designed to establish that the right of i)assago, 
assuming it to have existed jireviously, came to an end as a result 
of the events of 1954 and has lapsed in the j^resent circumstances. 

Portugal has not indicated which date is the relevant oru' in this 
connection and, having regard to its silence on the jioint, the in¬ 
clination might be to regard as the relevant date that of the Appli¬ 
cation or that of the Judgment. But this would fail to take into 
account the circumstance's in which the ([iiestion of the existence 
of a right of passage was put to the Court. 

That (|uesti()n was put to the Court in respect of the (lis|)iit(' which 
has arisen Ix'tween India and Portugiil witli regard to obstacle's 
placed by India in the way of passage, I’ortugal and this was tlu' 
imuK'diate purpose' of th(' Aj^plication—sought a iinding as to the 
character, in its opinion unlawful, of these obstacles. It was in 
sui’>port of this contention tliat it invoked its right of j)assag(' and 
asked the Court to declare the t'xistence of that right. This Ix'ing so, 
it is the eve of the creation of these obstacles that mast bt'seh'cted 
as the standpoint from which to ascertain wh('ther or not Portugal 
posses.sed such a right. 

This will leave open the arguments of India rc'garding the sub¬ 
sequent lai.)se of the right of i)assag(‘ and of tlu* c(>i*relati\'e oldiga- 
tion. It is in connection with what may have to be decided, not as 
to thii past, but as to the present and tlu* futuri', that thes(' argu¬ 
ments may. if such questions aris(*. lie taken into consid(*ration. 

Accordingly the first question with regard to which tfu' Submis¬ 
sions of Ptirtugal call u))on the Court to di'cide is whether, on the 
eve of the events which occurred at Dadra and at Nagar-Aveli in 
1954, Portugal had a right of passage o\’er the tcTritory of India to 
the* extent necessary for the (‘xercise of Portuguese sox ereignty ovc'r 
the enclaves, wliich right was subject to the regulation and control 
of India. 

r^ortugal asks the ( ourt to hold that it had this right. India asks 
it to hold that tlur claim is unfouiuhrd. 


To this first claim Portugal adds two others, though these an' 
conditional upon a n'plx', wholly or partly favourable, to the first 
claim, and will lose their j)ur})Ose if the right alleged is not recog¬ 
nized. The formulation of these two claims, also, is to be sought in 
the Submi.ssions filed on Ijchalf of Portugal on 6 October 1959. 

Portugal asks the Court in the first })Iace: 

“To adjudge and declare 

That India lias not compjit'd with tin* ohJigalions incumbent upon 
it by virtue of Portugal’s right of ])assag(‘.’' 

This claim specifically reefers to the obligations (k'volving upon 
India as a result of Portugars right of ])assage, and for this reason 
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exists auparavant, (^st dcvoim cadiic a la suite des evencments de 
1954 ot dans les circonstances actuclles. 

I.(‘ Portugal n*a pas specifie a quelle date il faut ici s’attacher et, 
dans ce silence, on pent etre tente de s'attacher h la dale de la 
ref|iiete on a cello de rarret. Mais proceder ainsi serait in‘ pas tenir 
coinpte des conditions dans lesquclles la question de rexistence dn 
droit de ])assage a ete posee a la Coiir. 

Cette question lui a ete jxjsee a I'occasion du difterend cjiii a 
surgi entre Tlnde c‘l le Portugal au siijet des entraves apportees par 
rinde au passage. Le Portugal et tel a (He TolqcH irnnu'dial de 
la reqiu'te — a ('ntendu faire ])rononc(T sur le caractere, a son avis 
illicite, de ces entraves. C/vst ])our (^Hayer cette these (ju’il a iiivocpie 
son droit de passage ci deniand(? a la Cour d(' n^connaitre Texistcuice 
de ce droit, ('ela etaiit, ccst a la veille d(‘ I’etablisseinent di‘ c(‘S 
entraves qiCil faut se placer ])our aj)pnHd(‘r si 1 (' droit du Portugal 
existait on non. 

Proccxler ainsi laisse intacts les arguments de Tlnde touchant la, 
caducite ultcHieure du droit d(; passage et de Tobligation correspon- 
dante. (Vijst a i)ropos de ce qu'il faudra decider non i>lus pour le 
passe: mais i)our le prt'sent et Tavenir qu(‘ ces arguments i)ourront, 
si de t(‘lles (juestions se ])osent. etre pris m considi-Tation. 

Ainsi la premiere question sur laquelle les conclusions du Portugal 
ai)pellent la ('our a decidiT est celle de savoir si, a la veille cles 
eveneinents de 1954 qui se sont produits Ji Daclra et a Nagar-Aveli, 
le Portugal avait iin droit de })assage sur le territoire d(‘ rtnde dans 
la mesun* necessaire a rex(!rcice de la souverainetc:^ portugaise sur 
les enclaves, droit sournis a la reglementation ('t au controh' de Tlnde. 

Le Portugal demande a la Cour de lui reconnaitre ce droit. L’lndt^ 
la ])rie ch* ckx'IanT cettc' demande non fondee. 


A cette |)reinierc demande, le Portugal en ajoute deux autres qui. 
d’ailleurs, sont siibordonnci'es a une reponse favorabh* qui serait 
donni^e, en lotalite ou en partie, a la premiere demande: elles de- 
viendront sans objet si le droit pretcndu n’est pas n’lconnu. L'c'X- 
pri'ssion de cos deux deinandes doit aussi t4re recherclKX' dans les 
conclusions chqxjscM's le 6 octobre 1959 au nom du Portugal. 

I.e Portugal demande tout (Labord a la ('our de: 

Dire et juger 

<1110 rinde ne s'est pas confonnee aux obligations que lui impose le 
(Iroit de passage du I'ortugal. » 

("ette demande s(‘ refere (*xpressenient aux obligations (]ue le droit 
de })assagt' dn Portugal entraine a la charge de I'lndo et a ce titre 
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it must be considered and decided by the Court, if the Court recog¬ 
nizes the said right of passage. 

However, the grounds S(^t forth in support of this claim include 
certain considerations which go beyond its subject-matter. Refer¬ 
ence is made to the circumstances in which the alleged liroach is 
said to have occurred. M(uition is made of the (events leading to the 
overthrow of Portuguese authority at Dadra and Nagar-Aveli in 
July and August 1954 brought about, in particular, by the action 
of eh'inents coming from Indian territory. In this connection allu¬ 
sion is niadt‘ to Indias failure' to respc'Ct the obligation, said to be 
binding on it under general international law, to adopt suitable 
measures to prevent th(' incursion of subversi\'e ('lemi'iits into the 
territory of another State. With regard to the events of July 1954, 
it is stated among the grounds in support of the IVirtugucsi* Sub¬ 
missions that “the threat of action direct(‘d against the l\)rtuguese 
territories of India could not be a matter of which th(' Indian 
Government was unaware"; that “it was cli^arly incumbiTit upon 
the Indian Government to taki* tlu' measun's which lay in its power 
to pre\'(Tit the realization of siK'h a design"; that “the Indian 
Government took no such measures"; that, following the public 
announcement of an ex])edition by the “I’niti'd Front of (ioans" 
against Nagar-Aveli, “the Indian Gov(‘rninent took no step to 
prev(‘nt that second expedition"; and that, “so far from tlius per¬ 
forming its duty towards Portugal, it firmly opposed all communi¬ 
cations of Portugal with the enclaves". All this is stat(‘d, not merely 
to demonstrate in what circumstances India impeded or prohibited 
passage by Portugal, but also to demonstrate that, as wt'lJ as failing 
to r(‘spect its special obligation in the matter of ])assage, India was 
in breach of a general obligation under international law-; and the 
grounds in supi)ort of the vSubmissions make this ch'ar by adding, 
after the d(‘Scription of the events of tliat time, that “the* attitude* 
adoi)ted by India is thus in twi) respects contrary to the duty im¬ 
posed ut»on it by int(*rnational law, since instead of protecting 
Portugal against the unlawful enterpris(* with w-hich the latter w'as 
threatened, it j)laced Portugal in a situation in which it W'as im¬ 
possible for that State to defend itself against that enterprise". 

In terms much more definite even than the above, (!ounsel for 
Portugal, speaking at the hearing of 29 October 1959, accused India 
of failure to fulfil its international obligations by tolerating on its 
territory (mterprises directed against Portuguese authority at 
Dadra. and later at Nagar-Av(‘li. India denied this and, more 
particularly in the grounds set forth in answT*r t(» Portugal’s second 
Subjuission, “indignantly" rejects the accusation thus brought 
against it, and explains what course it actually folhnved. 

The Court is not recjuired to deal with this issue, for it has not 
been asked, cither in the Apjilieation or in the final Submissions of 
the Partit*s, to decide wheth(;r or not India’s attitude towards those 
w'ho instigated and brought about the events which occurred in 
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ellc (levra ctre examintn* par la C'our pour decision si c(' droit de 
passage* est rcconnn par clle. 

Cependant, dans les motifs enoncAs a rai)j)iii dc* cette* dernande, 
apparaissont dos ce)nsideralions (lui en depassent I'obje*!. Lc Portugal 
fait allusion aux circonstances dans lesejuclles se serait produit le 
inanc|U(mient alleguc. 11 vise les evenements qui onl am(*ne le ren- 
versement de Tautorite portugaise a Dadra et a Nagar-Aveli (*n 
juillet ct aout 1954 ])ar raction, notarnment, d’eleinc'nts venus du 
territoire de riiidc. A ce propos, allusion est faitc* au manquement de* 
rindc aux obligations (|iu* ic elroit international ge*nera.l lui impose*- 
rait ele prendre^ eles iiK*sures apjjroj)rit'fcs i)oiir pr(.'vtTiir rincursion 
d’iM('‘inents subversifs dans le territoire el’iin autre^ Etat. A pro])os 
des t've'nements de* juillet 1954. il e‘St euionce* dans les motifs des 
conclusions jjortugaises que «la menace d'une action elirige^e contre 
les te.'rritoires ))ortugais de* Tlnele ne poiivait etre? ignoree* du Gmiver- 
ncment indi(‘n », eju’wil ine'cnubait evielemment au C7e)iivernement 
indien ele i)reMidre* les mcsure*s e*n seiii pouvoir pour preATfuir la 
re^aiisation eVuu tel ele*ssein )\ <|ue (f le* (louvernemient indieai n’a pris 
aucune mesure de ex* g(*nre », t]U*a la suiter de rannonce i)ublique* d’une 
expe^'dition du « Enmt Uni eles Goanais » contre Nagar-Av(*li, w le 
(i()uve*rn('ni(*nt indie*n ne prit aucune mesure pour e*nipe‘‘‘cher cettc 
see.onde e*xpe*eiitie)n » et que, <(le)in de remplir .aiiisi seni devoir k 
regard du Portugal, il s’o|)])osa rigoureusernent a toutes cennmuni- 
cations de ce de*rnier avec les enclaves ». Tenit cela n'est pas (lit 
seulernent pour fairer a])paraitre dans queue's circe)nstarices le‘S en- 
tra\'es au passage ou int(*rdictions de cc'lui-ci out ete oppose'es par 
rinde au ^^>rtugal, mais ])Our faire e'galement apparaitre* qu'il y a 
eni, a cote.'; elu niau(]uement a Tediligation sjxk'iale ine'ombant a rindc 
en matie''re* di; })assage, un manquement ek* sa part a une obligation 
geTK^rale sole 111 le elroit international; et les motifs de*s conedusions 
le* font iietteTuent apparaitre* en ajoutant a la descrijition de*s e\'euie- 
rrients ele ci*tte. e*j)0(|U(‘ que* « rattituele ])rise j^ar rinde est done 
doubleme'nt contraire au devoir ejue le elroit international lui 
pre*scri\xiit, j)uisqiraii lie'll de j)roti*ger le Portugal contre* rentreprise 
illicite cjui le menavait, e*lle I’a mis elans rim])ossibilite ele* se defendre 
contre t'lle •k 

Beauce)up plus nettemieiit enex>re, a raueiience du 29 oe tobre 1959, 
le e‘ons(*il du Portugal a repre)clie a rinde el’avoir manque a ses 
obligations inte rnationales en tolerant sur son te*rritoirt* d(?s entre- 
prises elirigeVs contre* raute)rite pentugaise a Daelra, puis a Nagar- 
Aveli. I/lnde s’em est de'fenduei ct, m partieailier dans les motifs 
qu'clle oi)j)()sc a la eleuxiemc conclusion du Portugal, elle a repousse 
« avec indignation » I’accusation Jiinsi elirigc'e contre elle em e*xpli- 
ejuant quedle a eHe'* en fait sa conduite. 

La ('our n’a ])as a retenir cette contestation car ni dans la reejuete 
ni elans les conclusions finales des Partif's il ne lui est demande de 
dire si, par sou attitude a regard de ceux qui out provoque et 
effectue les e:*v( 5 nenients survenus en 1954 ci Daelra et a Nagar-AveJi, 
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1954 at Dadra and Na;j^ar-Aveli constitiitiHl a l)rrach of its obli¬ 
gations under international law. The Court is only asked to adjudi¬ 
cate upon the comj)atibility of India's action with the obligations 
resulting from Portugal’s right of passage. It is not askc'd to deter¬ 
mine whether India’s conduct was compatible with any other obli¬ 
gation alleged to be imposed u|H)n it by international law. 

This limitation derix es from the very tt'nns of thi' second claim 
advanc(‘(l bv P(»rlugal. 


After setting forth tlu‘se two claims, which refer, implicitly or 
explicitly, to tlie past that is, to llx' legal situation as it existed in 
T954 and to India’s actions at that time -Portugal’s Submissions 
follow the course adopted in the Ap])lication and the Memorial, 
but with greater comj)lexity :tliey turn to thi‘ pre.sent and the future, 
reiiiK'sting tlu^ C ourt to determine certain measures to be adoj^ted 
in the (*\ent of a <lecisi<jii recognizing the right claimed by Portugal 
and hndijig that India has committed a bnach of its correlative 
obligation. In this connection the Ap])lication and the Memorial 
had merely sought respectively a d(‘cision by the C'ourt, and a call 
by the C'ourt to India, (lt*sigiu*d to secure the tcTinination of the 
unlawful state* of affairs resulting from India’s alU‘ged infringenu‘nt 
of Portugal’s right. In the Submissions til(*d on behalf of the Govern¬ 
ment of Portugal on 6 Octolx'r 1959, this elaim is put forward in an 
alternativa* form depending upon whether or not the Court holds 
that then* should be a temixmirN' susj)ension of the right of passage. 
If tlie Court is not of opinioji that there should be such a suspension, 
it is ask(*d to decide “that India must end the measuns by which it 
opposes till* exercice of the rigid of passagi* of Portugal”. If the 
Court is of opinion that there should be a temporary susj)ension 
of the right of passage, it is asked to hold now that “this suspension 
shall end as soon as the course of ev(*iits dis('loses that the justifi¬ 
cation for tlie suspension has disai)])eared”. 

Before putting forward its third claim, Portugal raised another 
point. It invited the? Court “Ic* hold that the arguments of India ... 
are without foundation” on tiiree points. Thesis an* arguments 
selected from the contentions by which India o])j)oses the claims 
made by lV)rtugal regarding the decision it sei*ks as to tlu* future 
effect of the right ol j)assage. These arguments n*late to: 

(1) “India’s right to adojit an attitude of neutrality in the con¬ 
flict between the lawful Government and th(^ allegc^d insurgents”; 

{2) “The application of the provisions of the l’nit<.‘d Nations 
Charter relating to human rights and to the right of s(*lf-(leterniin- 
ation of peoples”; 

(3) The bar constituted b\' “the existence in the enclaves of 
a ... local government whicii is not r(‘])n*sented b<*fore the ('ourt” to 
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I’lncle a manque on non a sos obligations scion le droit international. 
11 n’cst d(Tnande a la ( our de prononccr (pie sur la conformite do 
1 ’action de Tlnde aux obligation.s que lui impose Ic^ droit d(^ passage 
dll Portugal. 11 ne lui est pas demande d’apprecier la conformite de 
la conduite de riiidc* a tiille ou telle autre obligation (pie lui impose- 
rait 1(* droit international. 

Ti'lle i*st la limite n''sultant des ternu‘S in(.'*m(‘s de la sc'conde 
demande (.monci'e jiar le Portugal. 


A])res rrmonce de ces diTix d('mand(‘s ipii implieiteinent ou ex¬ 
plicit enuTit St' reftTt'iit all jiasst', a savoir a la situation juridiqiK* 
existant i*n 1954 et aux actes de I’lndi' a vvtiv epcxjue, les conclu¬ 
sions (lu Portugal, a I’exemple d(‘ ce (jii'avaient fait la requete et 
1(^ memoire. mais en une forme plus compiext', se lournent vers le 
])r(:\st‘nt et ravi'iiir, invitant la (.'our a det(Tminer certaines suites 
a une decision portant n'connaissanet* clu droit rev(‘ndi(iu(: par le 
I'ortiigal (‘t eonslatalion (run rnaiKpiement de Tlnde a son obliga¬ 
tion correspondanti'. .\ ct'l t\gard. la reqiiett' (‘t le menioin'. s’etaient 
I'Kinies a dt'rnaiickr, la premic're une division, le second une invita¬ 
tion. tendaiit a ct' (jii’il soit mis fin a VvUxi de choses illicite resultant 
df tatteinte cpie I’liidt' aiirait ])ortee au droit dii Portugal. l.)ans 
les t'onelusioiis de^iosec's au nom du (iouvi'rntunent du Portugal le 
h octobre i<)5q. (flit* demande est ])resente<' avec une alternative 
.siiivanl (pie la. ('our adnu'itrait ou non une si.is])('n.si()n momentanee 
du droit de ])assage. Ikiur le cas oil une telle suspension ne .serait 
pas adniise, il (‘St deinandc' a la ('onr di' iltx'ider qne u I’lnde doit 
met ire fin aux mesiires par lesipielles elle s’oppose a rexercice du 
dn»it de jiassagt.* du Portugal )•. Au cas oil la ( our admettrait une 
sus]»ensioii iiionientaiiee dii droit d(‘ passage, il liii est demande de 
proiioneer des mainlt'iiant que (■ cette suspension devra prendre fin 
des tpit' I’ex'olution dt* la situation en aura fait disparaitre la justi¬ 
fication ». 

A\'ant de pre.si'iiter cette Iroisieint' demande. le Portugal souleve 
iin autre point. 11 invite la ('our a u declarer sans fondement les 
theses de IMncU' sur Irois points. Ce sont des theses reprises de 
rarguinentation de I'lnde en vue de rcjc'ter les demandes for- 
mulei's jiar le Portugal au sujet de ce qu’il souhaite voir dt^cidcr 
]>ar la ('our sur Feffi't du droit de passagt* pour Tavenir. ('es theses 
concenient: 

1 (• le droit de I’lnde d’adopt(‘r une attitude de neutralite dans 
le con flit entre* le ( jouvernement legal (‘t les pnHendus insurg(\s »; 

2 (' I’application des dispositions do la ('harte dt*s Nations Unies 
relatives aux droits de J’honime ('t au droit des ])euples a disposer 
d’(.‘ux-m&nes » ; 

p IFobstacle que Texistence, dans les enclaves, d’un gouver- 
nement local ... (]ui n est pas represente devant la ('our » opposerait 
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the Court’s “jidjudiciitin^. in the }>resent circumstances, on the 
Portuguese claim". 

It goes without saying that the ('ourt would take such argu¬ 
ments into consideration in the reasons for its Judgment if it re¬ 
garded any of them as likely to assist it in arriving at the deci¬ 
sion it is called ii])on to take. Hut it is no ])art of the judicial func¬ 
tion of the ('ourt to declare in the operative j)art of its Judgment 
tliat aiiv of tliose arguments is or is not wt'll-foniided. 


Before proceeding to the consiileration of the merits, the Court 
must asct'rlain whetluT it has jurisdiction to do so, a jurisdiction 
which India has ex]n‘essly contcisted. 

Following u]Hni tlie Ap])licalion inslitiiling procei'dings hy l\)rtu- 
gal filed on 22 December 1955. tlu‘ ('ourt was seised of six preli¬ 
minary objections raised by the (iovernment of India. By a .liidg- 
merit given on 2b NovembiM* 1957 tlu* (.‘onrl ri‘j(‘cted four of th(‘m 
and joint'd to the merits the two others, by winch the (ioviTiimt'nl 
of India continued to dispute the jurisdiction of the ('ourt to d(*al 
with the present case. 

Th(' Court has iirst to adjudicate upon these two objections, 
which, as originally submitted, constitult'd the lofth and Sixth Pre¬ 
liminary Obj ect ions. 


In its Fifth Preliminary Objection llie (iovernment of India 
relied upon the resf.Tvation which fornl^ part of its Declaration of 
28 February 1940 accejiting th(‘ jurisdiction of the Court and which 
excludes from tliat jurisdiction disputes with regard to «|uestions 
which by international law fall exchisivel\' witliin the jurisdiction 
of India. The (iovernment of India argues that on that score the 
present disjuite is outside the jurisdiction of the (.'ourt. 

In support of its challenge of the jurisdiction the (iovernment of 
India contended, in the grounds in support of its Submissions of 
21 October 1959. • 

“if its examination of the merits should UnuI the Court to a finding 
that Fortugal has not established tin' e.xistence of the titles which 
she has invokefl. and that tlnvsc* titles must accordingly be regarded 
as iiori-exist(‘Tit, it must follow that tin* <|uestif)n of the grant or 
refusal of the passage claimed o\'er Indian territory falls exclusi\ ely 
within the domestic jurisdiction of India... '. 

That statement admits of no disjintt', but it cannot be infern'd 
therefrom, as the Indian (rovernment does, that tlu‘ Court has no 
jurisdiction, since the statement ])roceeds from a finding by the 
Court that the tith'S invoked by Portugal are invalid. The Court 
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«a ce qu'il soit statue, dans les circonstances presentes, sur la 
demande du Portugal». 

Que de telles theses soient prises eii consideration j)ar la Cour 
dans les motifs de son arret si elle estinie que telle ou telle d'entre 
elles est de nature a la guider dans la decision qu’ellc? ost appelxk^ 
a rendre, ccla va du soi. Mais i)rononcer dans it? dispositif de I'arrfit 
que tell(^ ou tell(‘ de ces theses est oui ou non fonder? ne nuitre pas 
dans les fonctions judiciaires de la Cour. 


Avant d'examiner le fond, la (.'our doit determiner si elle (*st 
comp(Hente pour le faire: e'est ce que Tlnde a expresscunent conteste. 

A la suit(‘ de la re(]uete introdiictive d'instance dont elle a ete 
saisie j)ar le Portugal le 22 deternbre 1955, la Cour s*est trouvcH‘ en 
presence rh* six I'xceptions preyiminaires opposei^s par le Gouver- 
nement di; I’lnde. Par un arret rendu le 26 novembn^ 1957, la ('our 
a rejete quatre crentre elles et joint au fond les deux autres par 
lesquelles le (iouveriiement de Tlnde a continue a contester la 
comj)ctence d(' la Cour jiour conuaitre de la pr&taite affaire. 

La Cour doit tout d'abord statuer sur C(^s deux exceptions, les- 
quclles dans leur presentation premiere constituai(mt les ciiiquieme 
et sixiem(‘ exceptions preliminaires. 


Dans sa ciiifjuieme exception preliminaire, le Gouvernement de 
rinde s’est fonde sur la reserve cjue comporte sa declaration d'accep- 
tation d(^ la juridiction de la Cour, en date du 28 f^vricr 1940, qui 
exclut de cette juridiction les differends rclatifs a des questions 
qui, d'apres le droit international, reltn^ent cxclusivcment do la 
juridiction de Tlnde. Le (iouvernem('nt de Tlnde soutient qu'a ce 
titre le present differend echaj)pe a la competence de la Cour. 

A Tappui de cette contestation de competence, le Gouvernement 
de rinde a invoque, dans les motifs de ses conclusions du 21 octobre 

1959^ 

« si rexamen du fond conduit la Cour a la constatation epic le Por¬ 
tugal na pas etabli Texistence dcs titles ijii’il invoque et que ceux-ci 
doixTTit des lors etre reputes inexistants, il en resullera que la ques¬ 
tion de Toclroi ou du refus du passage reclame sur le territoire indien 
releve exclusiveinenl de la competence iiationalc de Tlnde... ». 


Otte enonciation est incontestable, mais on ne pent en deduire, 
comme le fait le (jouvernement de Plnde, Pincompctence de la 
Cour, puis([ue cette enonciation part de la constatation que la Cour 
aurait faite de I'invalidite des titres invoques par le Portugal, 
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can only arrive at that liiuling after first i\stal)lishiiig its competence 
to examine the validity of these titles. 

In tlie present case Portugal is claiming a right of jiassage over 
Indian territory. It asserts the existence of a correlative obligation 
upon India. It asks for a finding tliat India has failed to fulfil that 
obligation. In supjiort of tlu' first two claims it invokes a 'Freaty of 
1779, of which India contests both the existence and the interj)re“ 
tation. Portugal relics iijHni a juactice of which India contests not 
only the substance’, but also tlie binding character as between the 
two States which Portugal sec’ks to attach to it. Portugal further 
inx'okes international custom and the principles of international 
law as it interj^rets them. To contend that sucli a right of passage 
i> one which I'an be n’lic’d u})on as against India, to claim that such 
an obligation is binding upon India, to invoke’, whether rightly or 
wrongly, sucli ])rinciples is to jilace oneself on the plane of intcT- 
national law. Indeed, in the course of the j)roceedings both l^arties 
Took their stand upon that ground and on occasion expressly said 
so. To decide u])on the \'alidity of tliose jainciples, upon the (‘xis- 
teiice of such a right of Portugal as against India, upon such obli¬ 
gation of India towards l\)rtugal. and uj>on the alleged failure to 
fulfil that obligation, does n(»t fall exclusix ely within the jurisdiction 
of India. 

The h'ifth Objection cannot therefore be uplu’ld. 


'fhe vSixth Preliminary Objection by which India has challeng(‘d 
the juri.sdiction of tlie Court likewise relates to a limitation of 
India's acceptance of the jurisdiction of the Court, as set out in 
its Declaration of 2<S February 1940. 

i^y the terms of that Declaration India accepted the jurisdiction 
of tile Court “<jver all disputes arising aftiT February 5tli, 1930, 
with regard to situations or facts subsecjuent to the same date”. 
India contends that the present dispute does not satisly either of 
th(‘ two conditions stall’d and that the ('oiirt is thendore without 
jurisdiction. 

In order to form a judgment as to the Court’s jurisdiction it is 
necessary to consider what is the subject of tlur disj)utc*. 

passage in the Application headc^d ”Subj(*ct of the Dis[)ute” 
indicates tlial subject as being the conflict of views which arose 
between the two States wiien, in 1954, India opf)os(’d the exercise 
of PortugaFs right of passage. If this w'ere the subject of the dis- 
put(‘ referred to the Court, the challenge to the jurisdiction could 
not be sustained. But it ajipeared from the Application itself and it 
was fully confirmed by the subsccju(mt proceedings, the Submissions 
of the Parties and statements made in the course of tlu’ hc^'irings, 
that the dispute submitted to the Court has a threefold subject: 
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l.;i Cour ne pent faire une telle constatation quo si elle s'cst re- 
connue tout d'abord eoiiipetente pour connaitrc de la valeur de 
res titres. 

En la. prcsente affaire, le Portuf<al jjretcnd a un droit de passage 
sur le territoire de Tlnde. 11 pretend a Texistence d'une obligation 
correspondante a la charge de I’lndc*. II pretend faire reconnaitrc 
un rnan(|Uonient d(^ Tlnde a laditc^ obligation. A Tappui d(^s deux 
pn^niien‘S dernandes, il invoqiie un traite de 1770 dont Tlnde 
('onteste tant Texistence (|ue rinterj)retation. Le Portugal invoque 
iiiu' pra.ti(|ue dont U^s (Menients, ainsi que le caracterc obligatoire 
(pie 1(' Portugal entend y rattacher entre l(‘s diuix Ktats, sont 
contestc's i)ar Tlnde. Le Portugal invocjue encore la coutiinie inter- 
nationale ('t les priiici])es du droit international tels qu*il les inter- 
))rete. Inv(j(|iuT un tel droit di^ passage coinme opposable a I’lnde, 
invoquiT une It'lle obligation a la charge de celle-ci. invoquer de 
tels ])rincipes, qiu‘ ce soit a raison ou a tort, c’est se placer sur le 
terrain du droit international. En fait, au cours de la pRKT'dure, 
rune et I’autre l\irti('s se sont plac(H‘s sur ce tt'rrain et Tont parfois 
(‘xpn‘ss(.hn(‘nt (h'clare. DecichT* de Ja valiTir de tels ])rincipes, pro- 
noncer sur rcxisti'iice d’un tel droit du I^>rtugal a rencontre de 
rinde, d’une telli' obligation de I’lnde vis-a-vis du Portugal, ainsi 
(pie du inarKjueinent pnHendu a cette obligation, in* r<d(?ve pas 
exclusivernent dt? la juridiction de riiule. 

L;i ciuquitMue exception ne saiirait done etn‘ retenui*. 


l.a sixieine exception preliininaire j^ar laqiicdle I'lnde a conveste 
la competence de la Cour sc n'fere, elle aussi, a une limite a Laccep- 
tation par Linde d(‘ la juridiction de la Cour qu'a enoncee sa decla¬ 
ration du 2(S fevrier Kjqo. 

Aux tennes de celle-ci, Linde a accepte la juridiction de la Cour 
0 j)our tons les diffenuids nes apres le 5 fevrier 1930, concernant des 
situations ou des faits posterieurs a ladite date ». Linde .soutient 
qiu', le })resent differend ni‘ repond a aucune des deux conditions 
enonetk^s et qu’en consequence, la Cour n’a pas competence. 

I^our apprecier la comiictence de la Cour, il faut coiisiderer quel 
est Lobjet du differend. 

Un passage de la requete intitiiK' « Objet du differend »a pr&ente 
cet objet comme Lojiposition de vues surgie entre les deux fitats 
quand, en 1954, Linde s’est opposee a Lexercice du droit de passage 
du Portugal. Si tel etait Lobjet du differend soumis la Cour, la 
contestation de competence soulevce ne pourrait dtre retenue. Mais 
il resultait deja de la requete et il a ete amplement confirme par 
la suite de la procedure, les conclusions des Parties ct les declarations 
faites a Laudience que le differend soumis a la Cour a un triple 
objet: 
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(1) The disputed existence of a right of passage in favour of 
Portugal: 

(2) The alleged failure of India in July 1954 to compl\’ with its 
obligations concerning that right of passage ; 

(3) Th(' rt'dress of the illegal situation flowing from that failure. 

The disi)ute before the Court, having this three-fold subject, 
could not arise until all its constituent elements had conu' into 
existenct*. Among these are the obstacles which India is alleged to 
liave placed in the way of exercise of ]>assage by l\)rtuga] in 1954. 
Th(‘ dispute therefon* as subinittt'd to tlje Court could not have 
originated until t<) 54. Thus it satisfies the time-condition to which 
the l)i*claratit)n of India made its acceptance of the* jurisdiction 
of the Court subject. 

Even if we consid<'i only the |)art of th(‘ dispute* n*lating to the 
PortugU(\se cLaim, which India contests, to a right of passage over 
Indian territory, the position is the same. It is clear from the 
material pku'cd b(*fore theC'ourl that before i<)54, passage was effect¬ 
ed ill a way recognized as accejitable to both sides, ('ertain incidents 
occurr(*d, but they did not lead tli(! Parties to adopt clearly-defined 
legal positions as against each other. The ''confli('t of legal vit^ws" 
between Parties which the Permanent Court of International 
Justice in the case of the Mavrommciti^ Palestine Concessions 
(Series A, No. 2, p. it) includes in its definition of a dispute had not 
\'et arisen. This is ch'ar in particular from statements made by 
Couirsel for India at tin* hearings of 15 OctolxT and 3 November, 
and by Counsel for ]^)rtugal at tiu* lu^aring of 28 October 1959. 

Accordingly tluTe is no justification for sav ing that the dispute 
before the Court arose before 5 February 1(^30. There is not there¬ 
fore, so far as the date of tin* birth of the dispute is concerned, 
any bar to the jurisdiction of the Court. 

But India further contends that the dispute is one with regard 
to facts and situations ])riar to tliat date and that this takes it 
outside th(' jurisdiction of the Court. 

f)n tlu‘ point hen? under consideration, the Declaration of 
28 February 1940. by vv-hicli India has accepted th(* jurisdiction of 
th(‘ Court, do(;s not jirocc/ed on the ])rinciple of excluding from that 
acceptance any given disjiutes. It j)roceeds in a positive? manner on 
the basis of indicating tlie disputes which are included within that 
acceptance. By its terms, the jurisdiction of the Court is accepted 
“over all disputes arising after February 5th, 1930, with regard to 
situations or facts snbse<|uent to the same date". 

in accordance with the terms of the Declaration, the Court must 
hold that it has juri.sdictii^n if it finds that the dis})ute submitted to 
it is a dispute with regard to a situation subsecpient to 5 l^'chru- 
arv 1930 or is one with regard to facts subsequent to that date. 
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1) Existence contestee d'un droit de passage au profit du 
I\)rtiigal; 

2) ManqiK^ment que I'lnde aurait coinmis, en jiiillel 1954, a ses 
obligations concernant ce droit dc i)assage; 

3) Kedrossemtint dc la situation illegak* resultant de cc manque* 
ment. 

l.i‘ (liffercmd soumis a la ( our ayant ce triple objet n’a pu naitre 
(jue Jors(iue tons ses elements constitutifs out (‘xiste. Parmi ces 
elements se troin-eiit les obstacles qiu* Tlnde aurait. en 1954, 
a])p(»rtes a I'c^xercice du j>assage ])ar le Ikirtugal. Le differend t(d 
qu’il (*st soumis a la ('our ii'a done ])u naitre* qu en 1954. Ainsi 
repond-il a la condition relativi* a la date de sa naissa.nc(* qu’a ])osee 
la declaration d(‘ I'lnde portant acceptation de la juridiction de la 
('our. 

A ne considerer intMiie (pu* la partie du differend qiii porte sur la 
])ret(‘ntion du Portugal, contestee par rind(‘, a nn droit de passage 
sur le t(*rrit()ire de Flnde, il n’en est pas autremcuit. II resulle, en 
eff(*t, de ce (jui a ete exi)ose a la Cowr (ju’avant i()54 le |)assage avail 
etc pratique d uni* maniere admiscr coinme acceptabh* d(* part (*t 
d’autn*. Ouekiues incidents s’etaient produits mais sans ameiier 
l(‘s l^irtit‘S a pn*ndr(‘ d(‘s positions de droit nettement detinies et 
s’opposant Pune a Tautre. opposition dc thescis juridic|ues )>entre 
I^arties (jiie la ('our permanente de. Justice internationale, en I’af- 
faire dt's nniccssions Mcn^ronimalis eit Palestine (Serie A, n^ 2. p. 11). 
fait entn*!' dans sa definition du differend ne s’etait pas encore i)ro- 
duite. ('’est ce qui ressort notamment des dir(*s des conseils de 
rinde aux audiences du 15 octobre et du 3 novembre et du conseil 
du Portugal a I’audieiice du 28 octi>bre 1939. 

Rit^n ne perniet done d(* dire rpie le diff^enuid .soumis a la Our 
a j)ris nais.sanci* a^'ant le 5 fevrier 1930. II n’\ a done |)as, du cote 
de la naissance* du differend. d’obstacle a la comj)tHenc(* d(i la Cour. 

Mais rinde soutient, d'autre part, que le differend concernc des 
fails et situations anterieurs a cette date et cpie cela le fait echapper 
a la (‘ornpetence de la Cour. 

vSur le point ici considere, la declaration du 28 fe\Tier 1940 par 
laquelle PInde a accejite la juridiction de la ('our ne procede pas 
en excluant de cette accejitation tels ou tels differends. Elle precede 
d'line fa^'on positive tin indiquant les differends (pii sont compris 
dans cette acceptation. Selon ses termes, la juridiction de la ('our 
est acceptee «i)Our tons li*s difftTcnds nes apres li* 5 fevrier 1930, 
concernant dc‘S situations ou des fails posterieurs a ladite date >». 

Conformement aux termes de cette declaration, la ('our doit se 
declarer competente si eUe constate (]ue le differend qui lui a etc 
soumis concerne tine situation posterieure au 5 ftHrier i()3o ou 
concerne des fails j)osterieurs a cette memc* date. 
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The facts or situations to which regard must be had in this con¬ 
nection are those with regard to which the dispute has arisen or, 
in otlier words, as was said by the Pennanent C ourt in the case 
concerning the Electricity Company of Sofia and Htih^aria, only 
"those which must be considered as being tlie source of the dispute", 
those which are its "real cause". The Permanent Court, in this 
connection, was unwilling to regard as such an earlier arbitral aw’ard 
which was th(‘ source of the* rights claimed by one of the Parties, 
but which liad gixen rise to no diriiculty prior to the facts consti¬ 
tuting th(' subj(*cl of the dispute*. “It is true", it .said, "that a 
dispute may presup})<)se the existence of sonn* prior situation or 
fact, but it does not follow that the dispute arises in regard to that 
situation or fact." (S(‘ries A B, No. 77. p. 82.) The l\Tmanent (^mrt 
thus drew a distinction l)etw('en the situations or facts which con¬ 
stitute* the source of the rights claimed by one of the l^arties and 
the situations or facts which an* tin* source* of the dispute*. Only 
the latter are to 1)0 taki'ii into account for the jnirpose of a|)plying 
the Declaration acct*j>ting the jurisdiction of the fourt. 

The dispute sul)iiiitted to the Court is one with regard to a. 
situation and, at thi* same time, with regard to (‘(Ttaiii facts: on 
the one hand then* is the situation of tin* Portuguese enc'laves within 
the territory of India, wliich ga\e rise to the need for a rigid of 
pa.ssage for Portugal and to its claim to such a rigid ; on the other 
iiand there are tlu* facts of 1954 which Portugal advances as .showing 
the failure of India to comply wit.li its obligations, infringements 
of that right. 

Up to 1954 tlie situation of those territories may have* givt'ii rise 
to a few minor inciderds, but pas.sage had b(*en i‘ffected withoid 
any contntvensy as to the title under which it was effected. It was 
only in 1954 that such a controversy arose and the dispute relates 
both to the existence of a right of passage to go into the enclaved 
territories and to India’s failure to comply with obligations which, 
according to Portugal, were, binding upon it in this connr/ction. ft 
was from all of this that the disputt* referred to the Court arose; 
it is with regard to all of this that the dispute exists. This whole, 
whatever may have l)een the; earlier origin of one of its parts, came 
into existence only after 5 February T()30. The time-condition to 
which acceptance of the jurisdiction of the Court w^as made subject 
b\’ tin* Declaration of India is therefore complied with. 

-\ finding that the Court has jurisdiction in this case will not 
involve giving any retroactive effect to India’s accej)tanc(^ of the 
coinpul.sory juri.sdiction. an effect against which the P(^rinanont 
Court, in the Phosphates in Morocco ca.se. sought to utter a warning 
as one which would be in conflict with the intention which led to 
such acceptance (Series A. B, No. 74, p. 24). The (.'ourt indeed will 
only have to pass upon the existence of the right claimed by Portu¬ 
gal as at July 1954. upon the alleged failure of India to comply 
with its obligations at that time and upon any redress in respect of 
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Les faits ou situations qu'il faut id retenir sont ceux que le 
differend concerne ou, en d'autres termes, comme Ta dit la Cour 
permancmte dans Taffaire de la Compaf^nie d*£lecirtciie de Sofia ei 
dc Bulgarie, « uniquemc^nt ceux qui doivent 6tre considcres comme 
gencrateurs du differerid », ceux qui en sont «reellemeiit la cause ». 
La Cour p(Tmanente ri’a pas consent! a retenir, a cet egard, une 
sentence arbitrale andenne, source des droits revendiques par Tune 
d(»s Parties mais qui n'avait donne lieu a aucune difficulte anterieure 
aux faits faisant Tobjet du difierend. « I] est vrai, a-t-elle dit, qu'un 
differend peut })resupposer Texistence d'une situation ou d'un fait 
anterieur, mais il ne s'ensuit pas que le differend s’eleve au sujet 
de cette situation ou de co fait. » (Serie A/B, n“ 77, p. 82.) Ainsi la 
Cour permanente a distingue entre les situations ou faits qui consti- 
tiKUit la source des droits revendiques par rune des Parties et les 
situations ou faits generateurs du differend. Seuls ces dcTuiers 
doivent etre retenus pour I'apjdication d(‘ la declaration portant 
acce])tati()n de la juridiction de la Cour. 

Le difftTend soumis a la Cour concerne a la fois une situation et 
certains faits: d'une j^art la situation d'enclaves portugaises dans 
le territoire de Plnde, co qui a fait naitre le besoin d'un droit de 
passage pour le Portugal et sa pretention a un tel droit, d'autre part 
les faits dc 1954 que le Portugal pr^sente comme comportant des 
manquomimts de Tlnde a ses obligations, des attcintes a ce droit. 


Jusqu’en 1954, situation de ces territoires avait pu donner lieu 
a quelques incidents mineurs mais le passage avait ete pratique 
sans controverse sur le titn! selon lequel il etait pratique. C’est en 
T954 seulcmient cju'une telle controverse a surgi et le differend porte 
a ia fois sur rexistence d'un droit de passage pour acceder aux 
territoires enclaves et sur le manquement de Tlnde aux obligations 
qui, selon le Portugal, lui incomberaieiit a cet egard. C'est de cet 
ensemble qu’est ne le differend soumis a la Cour; c’est cot ensemble 
quo coiiceriu* le differend. Cot ens(imble, quelle que soit rorigine 
anci(‘nrie de Tune de ses jiartics, n’a existe qu’apres le 5 fevrier 1930. 
La condition de date mise a la competence de la ('our jiar la decla¬ 
ration de rind(‘ so trouve done remplie. 

Reconnaitre ici la competence de la Cour ne sera pcis donner k 
raccoptation par I’Inde de la juridiction obligatoire un effet retro- 
actif contre lequel, dansraffaire des Phosphates du Maroc, la ( our 
permanente a entendii mettre en garde comme etant oppose a 
rintention qui a guide une telle acceptation (Serie A/B, n'" 74, p. 24). 
La (^our n’aura en effet a prononcer que sur Texistence du droit 
pretendu par le Portugal en juillet 1954, sur le manquement allegue 
de rinde a ses obligations a cette date et sur le redressement even- 
tuel d’un tel manquement. Il n’est pas demande a la ('our de dire 
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such a failure. The Court has not been asked for any finding wliatso- 
ever with regard to the past prior to 5 F'ebruary 1930. 

It would be idle to argue that the contentions put forward with 
regard to tlie existence of a right of passage w'ould, if that question 
had bt‘en argued before 1930, hav(.‘ been the same as when it is 
today. A])art from the fact that that consideration relates only to 
a part of the pr(\sent dispute, it o\'erIooks the fact that the condition 
to which the (\)urt's jurisdiction is .subject does not relate to the 
nature of the argiinuTits susceptible of being advanced. The fact 
that a treaty, of greater or lesser anticjuily, that a rule of inti^r- 
national law, established for a greatiT or le.sser [HTiod, are invoki'd. 
is not the yardstick for the jurisdiction of the Court according to 
the Indian Declaration. That Declaration is limited to the require¬ 
ment that the dis})ute shall concern a situation or facts subsequent to 
5 February 1930: the j)resent disputi' satisfies that re(|uirement. 

The C\)urt is therefon* of opinion that the Sixth Objection should 
not l)e u])hi‘ld and, conseijuenth-, it is of opinion that it has juri.s- 
diction to deal with the pres^mt dispute. 


The ('ourt will now j)roceed to consider the nuTits. 

It follows from what has been indicat(‘d aboxa*, that the Court 
has only three (jiu'stions to consider on thr merits: 

(1) Th<' existence in 1954 right of |)assage in Poriugars 

fa\'our to the extent necessary for the (‘X(*rcis(‘ of its sovereignty 
over tlu‘ encla\'es, exercise of that right }:)eing regulated and con- 
troll(‘d by India; 

(2) Failure by India in 1934 to fulfil its obligation in regard to 
that right of i)assage; 

(3) In the event of a finding of such failun*, the renuHly for th(' 
resulting unlawful situation, 

Portugal claims a right of passage Indween Daman and the en¬ 
claves, and l)(‘tween tlie enclaves, across inter\'ening Indian terri¬ 
tory. to tlu* extent necessary for the exercise of its so\ ereignty over 
the enclaves, .subject to India's right of regulation and control of 
the jxissage claini(‘d, and w’ithout any immunity in Portugal’s 
favour. It claims further that India is under ribligation so to exer¬ 
cise its jjower of regulation and contn)! as not to |)revent the pas¬ 
sage necessary for the exercisi* of Portugal’s sovenagnty over the 
enclaxes. 

India contcaids that the right clainuTl by Portugal is tcu) vague and 
contradictory to enable the Court to pass judgment upon it by the 
application of the? legal rules enumerated in Article 38 (i) of the 
Statute. Portugal answers that the right wdiich it claims is definite 
enough for determination on the basis of international law, and that 
all that th(* Court is called uj)on to do is to declare the (existence 
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et juger quoi que ce soit concemant le passe anterieur an 5 fevrier 

En vain invoquerait-on quo les arguments sur I'existence du droit 
de passage auraient ete les rnemes si cette question avait etc de¬ 
battue avant 1930 quc lorsqu'eilc I'est aujourd'hui. Outre que cette 
consideration ne sc refere qu'a une partie du present difftTcnd, elle 
perd de vue qiu; la condition mise ^ la coini)etence de la ("our ne 
se refere pas a la nature des arguments susce]>tibles d'etre invo(|ues. 
Le fait (]irun traite plus 011 moins ancien, qu’une regie de droit 
international etablie depuis plus ou moins longtemps sont invoques 
ne sert aucunement de mesurc a la juridiction de la (.!our scion la 
declaration de I'Inde. Celle-ci s'en tient au fait que le differend 
concerne une situation ou des faits i)osterieurs au 5 fevrier 1930: 
le present differend satisfait a cette exigence. 

La Cour estime dcmc n’avoir pas a retenir la sixieme exception et, 
en consequence, elle s’estimt* cornpetente j:)our connaitrc* du present 
differend. 


La Cour examinera maintenant le fond de raftairir. 

11 resiilte de ce (jui a deja ete dit qu'en v(r qui concTTiie le fond 
la Cour n’a a n'tenir que: 

i*" La question de Texistence en 1954 au proiit du Portugal d'un 
droit de passage dans la mesure n6c(\ssaire a Ft^xercice de sa sou- 
verainete sur les enclaves, avec reglementation et controle ])ar Flnde 
de Fexercice de ce droit; 

2^" La (juestion du iiianqueinent de Flnde, iTi .1954, a son obliga¬ 
tion relative a cc droit de pas.sage; 

3*^ Si iin tel manquement est reconnu, la question du redressement 
de la situation illicite (jui en resulte. 

Le l^>rtugal revendique uii droit de jXissagt' entre Damao et les 
enclaves et entre ces enclaves elles-memes, sur le territoire indien 
intermedia ire, dans la mesure necessaire a Fexercicc^ de sa souve- 
rainete sur ces enclaves, sous reserve du droit pour Flnde de 
reglementer et de contruler le j^assage reclame et sans aucune im- 
munite en faveur du Portugal. II soutient en outre que Flnde est 
obligee d\‘xercer ses pouvoirs de reglementation et de controle de 
maniere a ne pas empccher le passage necessaire a Fexercice de la 
souverainete i)ortugaise dans les enclaves. 

L'lnde soutient que le droit revendique par le Portugal est trop 
vague et contradictoire pour que la Cour puisse se prononcer a son 
sujet par application des regies juridiques enumerees a Farticle 38 
(l) du Statut. Le Portugal repoiid que le droit revendique par lui 
est sufifiisamment precis pour que Fon puisse en connaitre sur la base 
du droit international et que la Cour est simplement appelee a 
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of the right in favour of Portugal, leaving its actual exercise to be 
regulated and adjust<*(i between the Parties as the exigencies of 
the dav'-to-day situation might require. 

India argues that the vague and contradictory character of the 
right claimed by Portugal is proved by Portugal’s admission that 
on the one hand the exercise of the right is subject to India’s regu¬ 
lation and control as the t(Tritorial sovtTeign, and that on the otluT 
hand the right is not accompanied by any immunity, even in the 
case of th(' passage of armed forces. 

There is no doubt that the day-to-day exercise of tlu* right of 
passage as formulated by Portugal, with correlati\T‘ obligation 
upon India, may give rise to delicate (|uestions of application. Imt 
that is not. in the viiwv of the Court, sufficient ground for holding 
that the right is not susceptible i»f judicial determination witli 
reference to Article 3S (i) of the Statutir. Th(' ('ourt is satished that 
the right of j^assage claimed by Portugal has. in the circumstances, 
been defined with sufticient precision to enable' the ( ourt to ])ass 
upon it. 


In support of its claim. Portugal relies on the Treaty of Poona of 
1779 and on ssanads (de'cree's), issued by the Maratha ruler in 17S ] 
and 1785. as having conh'ired sov(*reignty on Portugal over the' 
enclaves w’ith the right of passage to tlu'm. 

India objects on various grounds that what is alleged to be the 
Treaty of 1779 was not v^alidly entennl into and never became' in 
law^ a treaty binding u])on the Marathas. The C ourt’s attention has, 
in this connection, been drawm inter aiia to the divergence between 
the different texts of th(' Tn'aty placed Ix'fore the ('ourt and to 
the absence? of any text acct'pled as anlhe ntic 1)\' both parties and 
attested by tliem or by their duly authorized n'})resentatives. The 
Court does not consider it nc'cessary to d(*al udtli these and e)ther 
objections raised by India to th(' form of the treaty and the proce¬ 
dure by means of wiiich agreenK'iit uj;)on its terms was reached. It 
is sufficient to state that the validity of a treaty conchuled as long 
ago as the last (juarter of the eighteenth century, in the conditions 
then ])rev^ailing in tlu* Indian IVninsula, should not be judged upon 
the basis of ])ra.ctices and proccflures which liave since (leveloped 
only gradually. Tlu? Maratlias themsedves regarded the Treaty of 
1779 as valid and binding upon them, and gave (*ffect to its pro¬ 
visions. The Treaty is frequently reh'rred to as such in subseciuent 
formal Maratha documents, inc luding thc' two sunads of 1783 and 
17^5, which purport to liave been issued in [)ursiiance of the Treaty. 
The Marathas did not at any time ('ast any doubt upon the x'alidity 
or binding character of the Tn'aty. 
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declarer Texistcnce dc ce droit en faveur du Portugal, en laissant 
aux Parties le soin d'en regler et d'en amenager le mode d'exercice 
selon les exigences dc la situation du moment. 

L'Inde pretend decouvrir le caractere vague et contradictoire du 
droit revendique par le Portugal dans Padmission par celui-ci d'une 
part que rexercice de ce droit est sournis <1 la rcglemtmtation et au 
controh,' de PInde (?n qualite de souverain territorial, d’autre part 
que ce droit n'est pas assort! d'immunites, meme quand il s'agit du 
passage de forces arme(js. 

II n'est pas douteux que Pexcrcice jounudier du droit de passage 
tel qu'il est enonce par Ic Portugal, avee obligation corn^spoiidante 
a la charge de PInde, pent donner lieu a dc delicatcs questions 
d'application; mais cela ne constitue pas, aux yeux de la Cour, un 
motif suffisant pour conclurc a Pimpossibilite d'une reconucussaiice 
judiciaire de cc droit sur la base de Particle 38 (i) du vStatut. La 
Cour estime que le droit de passage revendique par le Portugal a 
etc defini en Pespece avec une precision sufiisaiite pour lui permettre 
de se prononcer a son sujet. 


A Pappui de sa demande, le Portugal invo(jue le traitc de Poona 
de 1779, conjointement avec des sanads (dccrets) emis par le sou¬ 
verain mahratte en 1783 ct 1785, comme lui ayant confere la 
souverainete sur les enclaves avec le droit de passage pour y 
accedcr. 

L'lnde objecte, pour plusieurs raisons, que ce ejue Pon presente 
comme le traite de 1779 n’a pas ete valablcment conclu et iPest 
jamais devenu en droit un traite obUgeant les Mahrattes. Inattention 
de la Cour a ete attiree en particulicr, a cet egard, sur les diver¬ 
gences entre les differents textes du traite preserites a la Cour et sur 
Pabsence de texte accepte comme authentique par les deux parties 
et certifie par elles ou par leurs representants dument autoriscs. La 
Cour ne juge pas necessaire de trader de ces objections, ni des autres 
objections elevees par PInde quant a la forme du traite et quant a la 
procedure suivant laquelle un accord s’est fait sur scs termes. Qu'il 
sulBse de dire que la validite d'un traite conclu a une epoque aussi 
lointaine que le dernier quart du dix-huitieme siecle, dans les 
conditions qui regnaient alors dans la peninsule indienne, ne doit 
pas etre appreciee sur la base de pratiques et dc procedures qui ne se 
sont developpees depuis lors que graducllement. Les Mahrattes eux- 
memes ont considere le traite de 1779 comme valide et ayant 
pour eux force obligatoire; ils en ont execute les clauses. Le traite 
est frequeinment cite comme tel dans les documents officiels 
mahrattes ult6rieurs, notamment dans les deux sanads de 1783 et 
1785 qui se presentent comme emis en application du traite. A 
aucun moment les Mahrattes n'ont formule de doute quant a la 
validite ou quant au caractere obligatoire du traite. 
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India contends further that the Treaty and the two .sawads’of 1783 
and 1785 taken together did not operate to transfer sovereignty 
over the assigned villages to Portugal, but only conferred upon it, 
with respect to the villages, a revenue grant of the value of 12,000 
rup(K‘S per anniiin called a jagir or sciranjani. 

Article 17 of the Tn'aty is relied upon by Portugal as constituting 
a transfer of sovereignty. From an examination of the various texts 
of that article placed before it. the ('oiirt is unable to (‘oncliide that 
the language em]iloyed therein was intend('d to transfer sovereignty 
over the villages to the Portuguese. There are several instances on 
the record of treaties concluded by the Marathas which show that, 
where a transfer of sovereignty was intcndc'd. appropriate and 
adecpiate exjmssions like ci\ssion “in peryx^tuity'’ or “in per]>etual 
sovereignty’ were used. The (\\ym\ssions used in the two sanads 
and conrux'ted rele\'ant documents establish, on the other hand, 
that what was granted to the lV)rtuguese was only a revenue tenure 
calhxl a japr or saranjam of the value of 12,000 rupees a year. This 
was a very common form of grant in India aiyd^nflt??jngle in¬ 
stance has been l)rought to th(‘ notice of the Court in which such a 
grant has been construed as amounting to a cession of territory in 
sovereignty. 

It is argued that the Portiigiuse w(*re granted authority to y’Jiit 
down revolt or rebellion in the assigned villages and that this is an 
indication that they were grant<‘d sovcTcn’gnty over the villages. 
The Court do(\s not consider that this conclusion is well-founded. If 
the intention of the Marathas had been to grant so\'ereignty over 
the village's to the Portuguese, it would have been uniu'cessary for 
the grant to recite tliat the future soven'ign would have* authority 
to (juell a revolt or rel)ellion in his ow n t(*rritory. In the cont(*xt in 
which this authorization occurs, it would a])|)i‘ar that the intention 
w'as that the Portugiu'se wxnild have authority on bc'half of the 
Maratha ruler and would ow e a duty to him to put dow n any revolt 
or rebellion in the villagt's against his authority. 

It therefore apyx'ars tliat the Treaty of 1779 and the sanads of 
' 1783 and T7S5 w’ere intended by tlu? Marathas to effect in favour of 
: the Portuguese only a grant of a ja^ir or saranjam. and not to 
transfer sovereignly over the villages to th(‘m. 

Having regard to the view' that the Court has taken of the charac- 
ter of the Maratha grant in favour of the. Portuguese, the situation 
! during tlu'. Maratha ])eriod need not detain the (-ourt further in its 
i considerati(ui of Portugal's claim of a right of ]:>assage to and from 
. the enclaves. During the Maratha period sovereignty over the 
' villages comjmsed in the grant, as w^ell as over the intervening 
territory betw'een coastal Daman and the villages, vt'Sted in the 
■ Marathas. There could, therefore, be no question of any en lave or 
j of any right of passage for the ymrpose of exercising sovereignty 
1 over enclaves. The fact that the Portuguese had access to 1 he villages 
3b 
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L’Inde pretend en outre qiie, pris ensemble, le traite et Ics deux 
sanads de 1783 (^t 1785 n'ont pas opere en favour du Portugal un 
transfer! de souverainete sur les villages a lui assigncs, mais simple- 
ment la concession d'un revenu de 12 000 roupics par an portant 
sur CCS villages, concession appcl(k^ jaf^ir 011 saranjam. 

C/est 1 ’article 17 du traite cpie le Portugal in\'oc|ue conime ayant 
einporte transfer! de souverainete. 1-a four ne saurait conclure de 
rcxamen des differents textes de cet article qui lui ont etc soumis 
quo leur tiuieur ait vise un traiisfert de souverainete sur I('S villages 
en favcur des Portugais. Le dossier contient plusieurs exemj>les de 
traites conclus par les Mahrattes qui inontn'Ut que, lorsqu’il s’agis- 
sail d'opercr un transfert de souveraiiu^tfV, ils emplovaicnt d(*s ex¬ 
pressions ap])n)])rict*s ct adecjuates tcdles cjiic^ cession « a perpetuite » 
oil « iMi souverainete j)(TpfHu(‘Il(‘ D'autre j)art les termes utilises 
dans l(^s deux sanads et les documents ]K‘rtiii(‘nts (}ui s’y rapiiorteiit 
etablissont qu’il n'a (He concede aux Portugais qu'une tenure d’ordre 
fiscal, appelc:(i jagtr ou saranjam, d’unc valeur annuelle de 12 000 
roupies. C’cHait la une forme de concession tres repaiidue aux Indes 
et il n'a pas et(^ signale a la Cour un seul cas ou une concession de 
cet ordre ait etc interpretive comme ("(juivalant a une cession de 
territoire en souverainete. 

11 est allc^gue que les Portugais s’etaient vu reconnaitre le pouvoir 
(riHouffer les revoltes ou rebellions qui sc produiraient dans les 
villages assigncs, ce qui indiquerait une cession de souverainete sur 
CCS villages. I.a Cour ne juge pas cette conclusion bicn fondee. Si 
les Mahrattes avaient eu Linteniion de cinder aux Portugais la sou- 
vtMVTinete sur les villages, il aurait etc inutile de preciser dans la 
concession que le futur souverain aurait le pouvoir de reprimer les 
revoltes ou rcvbellions eclatant sur son proj)re territoire. Dans les 
conditions ou cette autorisation a etc donnee, Tintention semble 
avoir etc que les Portugais exerceraient ce pouvoir au nom du 
souverain mahratte et auraient a lY^gard de celui-ci Tobligation 
d'etouffer toute revolte ou rebellion contre son autoritt'. 

Il apparait done ejue I’intention des Mahrattes titait d’operer en 
favour des Portugais, i)ar le traite de 1771^ et les sanads de 1783 et 
1785. une simple c(}nc(».ssion dv jagir ou saranjam et non un transfert 
de souverainete sur les villages. 

Eu (vgard a son opinion sur le caractere de la concession faite par 
les Maliralti^s aux Portugais. la Cour n’a pas a s’arreter aux cir- 
constances de la jieriode mahratte pour examiner la j)retention du 
Portugal a un droit de ])assage vers les enclaves et a partir de 
celles-ci. Au cours de la piHiode mahratte. la souverainete^ sur les 
villages visits par la concession, ainsi qiu! sur le territoire s’etendant 
entre rarrondissement cotii^r de Damao et les villages, ap])artenait 
aux Mahrattes. Il ne pouvait done etre ciuestion d’enclaves. ni de 
droit de passage en vue d’exercer une souverainete sur des enclaves. 
Le fait que le Portugal avait acccs aux villages pour la perception 
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for the purpose of collecting revenue and in pursuit of that purpose 
exercised such authority as had been delegated to them by the 
I Marathas ^pnoi . in the view of the Court, be e(juated to a right 
i of passage for the exercise of sov^ereignty. 


It is clear from a study of the material placed before the Court 
that the situation underwent a change with the advent of the 
British as soviTeign of that part of the country in place of the 
Marathas. The British found the Portuguese in occupation of the 
villag(‘S and exercising full and exclusive administrative authority 
over them. They accepted the situation as they found it and left the 
Portugiujse in <)Ccu]:)ation of. and in eX(Tcise of exclusive authority 
ov'er, the villages. The l\irtuguese held themsi^lves out as sovereign 
over the villages. Tlu' British did not, as succx‘Ssor.s of the Marathas, 
themselves claim s<)vt‘reignt\% nor did they accord express recog¬ 
nition of Portuguese sovcTcignty, over tlu?m. The exclusive authority 
of the Portuguese over the villages was never brought in question. 

: Thus Portuguese sovereignty over the villagis was recognized by 
the Britisli in fact and by implication and was subs(‘quently tacitly 
recognizcxl by India. As a consequence th(‘ villages comprised in the 
‘ Maratha grant acquired the character of Portuguese enclaves within 
' Indian territory. 

For the purpose of determining wlu^ther Portugal has establislied 
the right of passage claimed by it, the Court must have regard to 
what happened during the British and j)ost-British periods. During 
th(\s(‘ periods, there had developed betwt^en th(^ Portuguese and tlu‘ 
territorial sovereign with regard to i)assage to the eiiclavis a practice 
upon which Portugal relii'S for the purpose of establishing thc^ right 
of y)assage claimed by it. 

With regard to Portugars claim of a right of passage as formulated 
by it on the ba.sis of local custom, it is (objected on behalf of India 
that no local custom could be established between only two States. 
It is difficult to see why the number of States between w'hich a 
local custom may b(! (established on the basis of long practice must 
nc'cessarily be larg(T than two. The ('ourt set^s no reason why long 
continued j)ractice between two States accepted by them as 
regulating their relations should not form tin* basis of mutual rights 
and obligations betwe^en the two States. 

As already stated, Portugal claims a right of passage to the extent 
necessary for the exercisii of its sovcTcignty ov(?r the enclaves, with¬ 
out any immunity and subjt'ct to the regulation and control of 
India. In the course of tlie written and oral proceedings, the exis¬ 
tence of the right was discussed with reference to the different 
categories making uj) the right, namely private j)ersons, civil 
officials, goods in general, armed force's, arined police, and arms and 
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cl’un revenu ct qu'il exer9ait a cette fin les pouvoirs a lui delegues 
par les Mahrattes ne saurait, do Tavis de la Coiir, otre egale a un 
droit de passage en vuc^ d’exerccr unc? souv(Taineto. 


J 1 rossort clairement do ]'etude dos documents souniis a la Coiir 
qiu‘ la situation so modifia avec I’accession des Britanniajues a la 
souverainote siir cette ])artie du pays an lieu et j)lace des Mahrattes. 
I-es Brilaiiniques trouverent les Portugais occupant les villages et 
y exer^ant leur pleine et exclusive autorite administrative. Accep- 
tant la situation tt'Ik^ (ju’ils Tavaient trouvee, ils laisserent les 
Portugais occu])(*r lt‘S villages et y exerc(‘r une autorite exclusive. 
I.(‘S Portugais se presenterent comme souverains des villages. Les 
Britannicjues s’abstinrent de pnHendre eux-rnomes a la souverainete 
en (jualite de successeurs des Mahrattc'S, mais ils ne reconnurent pas 
non plus (‘xpre.ssement la souverainete du I^ortugal. L’autorite 
exclusivcj des Portugais sur les villages ne fut jamais mise en 
question. Ainsi la souverainete du Portugal sur l(‘s villagc;s fut-elle 
n'connue par les Britanni(}ues en fait et }>ar implication; elle le fut 
ensuite tacitenumt par I’lnde. En conse(]uence, les villages vises 
par la concession niahratte accjuirent le caractere d’enclavc^s portu- 
gaises t*n territoirc indicn. 

En viu; dtt detcjrminer si le Portugal a etabli le droit de passage 
qu'il revcndiqiK*, la Cour doit prendre en consideration ce qiii s'est 
passe an cours des ])eriodes britannique et post-britanni(]ue. Au 
coiirs de ces ])eriodes, le passage vers les (nclaves a donne lieu, 
entre les Portugais et le souverain territorial, a une praticjue que 
le Portugal invof]ue pour etablir 1(' droit de passage par lui reclame. 

En tant que celte pretention du Portugal a un droit de passage 
est formulee par ce ])ays sur la base de la coutume locale, il e.st 
allegue au nom de I’lnde qu’aucune coutume locale ne saurait se 
constituer entn* deux Etats .seulement. On voit ditticilement pour- 
quoi le nombre des £tats entre lesquels une coutume locale peui 
se constituer sur la base d'une pratique prolongce devrait neces- 
saireinent etre sujHTieur a deux. La Cour ne voW ]>as de raison })our 
qu’une praticiue prolongee et continue entre deux Etats, pratique 
acceptee par eux comme regissant leurs rat)])orts, ne soit pas a 
la base de droits et d'obligations reciproques entn! ces deux fitats. 

Ainsi qu’il a deja ete dit, le Portugal revendique un droit de 
passage dans la me.sure necessaire a Lexercice de sa souverainete 
sur les enclaves, sans aucune immunite et sous la reglementation 
et le controle de I'lnde. Dans les tkritures et en plaidoirie, la di.s- 
cussion relative a rexi.stence de ce droit a vise les differeiites cate¬ 
gories auxquellcs il s'appliquerait, a savoir les personnes privees, 
les fonctionnaires civils, les marchandises en general, les forces 
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ammunition. The Court will proceed to examine whether such a 
right as is claimed by Portugal is established on the basis of the 
practice that prevailed between the Parti(\s during the British and 
post-British periods in respect of each of these categories. 

It is common ground between the I’arties that the passage of 
I)rivate ]K rsons and civil officials was not subject to any restrictions, 
b^Tmd routine control’ during these periods. There is nothing on 
the record to indicate tlie contrary. 

Goods in g(?neral, that is to say. all mtTchandise other than arms 
and ammunition, also passed fn^ely between Daman and the t?n- 
claves during the periods in question, subject only, at certain times, 
to customs regulations and siich regulation and control as were 
necessitated by con side ratjops of security or re\^enuj^. The general 
prohibition of tin? transit of goods diiring the Second World War 
and prohibitions im])osed u])on the transit of salt and, on certain 
occasions, upon that of licjuor and materials for the distillation of 
liquor, were specific measures necessitated by the considerations 
just nderred to. The scope and purpose of each prohibition were 
clearly defined. In all other cases the passage of goods was free. No 
authorization or licence was required. 


The Court, therefore, concludes tlnit, with regard to private 
persons, civil officials and goods in general there existed during the 
British and post-British periods a constant and uniform practice 
allowing free ])assage between Daman and the enclaves. This [>ractice 
having continued over a period extending beyond a century and a 
quarter unaffected by the change of regime in resjiect of the inter¬ 
vening territory which occurrecl when India b(*came ind(q)ondent, 
the Court is, in view of all th(‘ circumstances of the case, satisfied 
that that practice was accepted as law by the Parties and has given 
rise to a right and a correlative' obligation. 

The Court therefore holds that Portugal had in 1954 a right of 
passage over intervTming Indian territory between coastal Daman 
and the enclaves and betwc?en the enclaves, in respect of private 
persons, civil officials and goods in general, to the extent necessary, 
as claimed by Portugal, for the exercise? of its sovereignty ov^^er the 
enclaves, and subject to the r(?gulation and control of India. 

As regards armed forces, armed police and arms and ammunition, 
the position is different. 

It appears that during the British period up to 1878 passage of 
armed forces and armed police between British and Portuguese 
possessions was regulated on a basis of reciprocity. No distinction 
apjx^ars to have been made in this resj)ect with regard to passage 
between Daman and the enclaves. There is nothing to show that 
passage of armed forces and armed police between Daman and the 
^.8 



DKOrr DE PASSAGE SITR TERRITOIRE INDIEX (aRRET 12 IV 6o) 40 

armees, la police annoc et les armes et munitions. La Coiir recher- 
chera pour chacunc do cos categories si le droit reclame par le 
Portugal c^st etabli sur la base de la praticjue devc lopjHre entre les 
Parties au cours des jx'riodes britannifjuc el ])()st-britanni(]ue. 

11 est adniis de part et d’autre epic, diirant cos periodes, le passage 
des personnes privees et des fonctionnaires civils n’a ete souinis a 
auciine restriction, en dehors du contiole normal. Rien dans le 
dossier n’indicjut' le contraire. 

Les rnarchandisi's en general, e'est-a-dire toiites les niarchandises 
a rc^xclusion des arines et niiinitions. out egalcmienf passe librement 
entree Damao (d les encla\ es au cours des j>eriodes (?n (piestion, sous 
la .seule reserve', a cerlaines ejxwjues, des reglements douaniers et 
d(‘s reglements et controles nec(‘ssites ])ar des considerations de 
.se('urite 011 de iiscalite. I.’interdiction generale du transit des niar- 
cliandises edictee au cours de la seconde giu'rre mondiale et les 
])rohibitions imposees sur le transit du S(J et, a certains moments, 
sur celui de 1 ’alcool (*t des produits destines a la fal^rication de Palcool 
etaient des mesures particulieres juslilitVs ])ar les considerations 
dont il vient d’etn* fait tdat. La porlee et le but de chacune de ces 
interdictions etaient clairement delinis. Dans tons les autres 
cas, le passage' des marchandises a etc libre. Ni autorisation ni 
licence n’etaient exigecis. 

La ('our conclut done qu’en ce qui est des personnes privees, des 
fonctionnaires civils et des marchandisi's en general il a existe au 
cours des i)eriodes brilannicpie et post-britanniciue une i)ratique 
constantc' et uniforme de Hbrc' passage entre Damao et les encla\x^s. 
Otte pratique s\Hant mainteniu' sur une jK'riode de plus dhin 
siechr un quart, sans etre affectet par le changemcnl de r^drne 
survenu dans le lerritoin* intermediaire lorsqui' IMnde cut acquis 
son independance, la Cour considere, eu egard a t(mt(!S les circons- 
tances de Pesj^ece, qiie cette pratique a ete acceptee par les Parties 
comme ctaiit le droit et a doniie naissance a un droit et a une 
obligation correspondante. 

En consequence, la ( our cstime qiie le Portugal avait en 1954 
un droit de passages entre rarrondissement cotier de Damao et les 
enclaves et entre ces enclaves elles-meines, sur le territoire indien 
intermtxliaire, pour les personnes privees, les fonctionnaires civils 
et les marchandises en general, clans la mesure neces.sain', conforrne- 
ment a la demancle clu Portugal, a Pexercice de sa souverainete 
vsur les enclaves et sous la reglemcntation et le controle de Tlnde. 

En ce qui concerne les forces armees, la police armtu' et les iirmes 
et munitions, la situation est difterente. 

Il apparait qii'aii cours de la periode britanniejue le passage des 
forces armees ct de la police armee entre possessions britanniques et 
portugaises a, jiisqu’en 1878, etc regie sur une base de reciprocite. 
11 ne parait j)as avoir etc fait de distinction a cet egard pour le passage 
entre Damao et les enclaves. Ricm n'indiijue cjue Ic passage des 
forces armees et de la police armee entre Damao et les enclaves ou 
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enclaves or between the enclaves was permitted or exercised as of 
right. 

Paragrai)h 3 of Article XVIII of the Treaty of Commerce and 
Extradition of 26 December 1S78 between Great Britain and 
Portugal laid down that the armed forces of the twD Governments 
should not enter the Indian dominions of the other, except for the 
purposes specified in former Treaties, or for the rendering of mutual 
assistance as provided for in the Treaty itself, or in consec]uence of 
a formal request made by the Party desiring such entry. Subsequent 
correspondence between the British and Portuguese authorities in 
India shows that this provision was applicable to passage between 
Daman and the enclaves. 

It is argued on behalf of Portugal that on twenty-three occasions 
during the years 1880-1889 Portuguese armed forces crossed British 
territory between Daman and the enclaves without obtaining per¬ 
mission. In this connection, it should be observed that on 8 Decem¬ 
ber 1890 the Government of Bombay forwarded to the Government 
of Portuguese India a complaint to the effect that “armed men in 
the service of the Portuguese Government are in the habit of 
passing without formal request through a portion of the British 
Pardi ialitka of Surat en route from Daman to Nagar Haveli and 
back again. It would appt^ar that the provisions of Article XVllI 
of the Treaty are thus violated.*' In his letter of 22 December 1890 
addressed to th(‘ Governor of Bombay, the Governor-General of 
Portuguese India stated: “On so delicate a subject I recpiest leave 
to observe that Portuguese troops never cross British territor}^ 
without previous permission", and went on to add: “For centuries 
has this practice been foliow^ed, wdiereby the irejities hav(^ been 
respected and due deference shown to the British Authorities.*' The 
statement that this practice concerning tlie passage of armed forces 
from the territory of one State to that of the other had continut^d 
over a long period even before the enclaves came into existence 
finds .support, for instance, in a Treaty of 1741 b(itw-een t\m Marathas 
and the Portuguese w^hich contained the following provision: “A 
soldier of the Sarkar [ Maratha ruler] enticing the territory of Daman 
w'ill do so only with the permission of the Firangee [Portuguese]. 
If a soldier of the Firangee were to enter the territory of the Sarkar, 
he will do so only with the permis.sion of the Sarkar. There is no 
reason to enter without permission." 

In consequence of the British complaint that p^assage of armed 
men between Daman and the enclaves took place in contravention 
of Article XVIll of the Treaty of 1878 and of the reply of the 
Governor-General of Portuguese India of 22 December 1890, a 
certain amount of further correspondenci- took place and the matter 
was concluded with the assurance contained in the letter of the 
Secretary-General of the Government of Portuguese India dated 
I May 1891, in which he .stated: “His Excellency thanks you for 
the communication with regard to the circumstances in which the 
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entre les enclaves elles-memes ait ete autorise ou exerce a titre de 
droit. 

Le troisieme alinea de Tarticle XVIII du traite de commerce et 
d'extradition du 26 decembre 1878 entre la Grande-Bretagrie et le 
Portugal disposait que la force armee de Tun des deux gouveme- 
ments n*cntrerait dans les possessions indiennes de Pautre que dans 
les cas specifies par des traites anterieurs, ou pour se prater un 
mutuel secours comme il etait prevu dans 1(‘ traite mtme, ou 
encore sur dernande formelle de la j)artie desirant cette entrcH^. La 
correspondance ecliangee ])ar la suite entre autoriles britanniques 
c'l portugaises aux Indcs prouve que cette disposition tHait appli¬ 
cable au passage entre Damao et les enclaves. 

Le Portugal cite vingt-trois cas remontant aux annees 1880-1889 
oil les forces armees portugaises auraient traverse sans autorisation 
le territoire britannique (mtre Damao et les enclaves. II convient 
d'observer a cet egard (jue. le 8 decembre 1890, le (iouvemement de 
Bombay se jilaignit aiqires du Gouvcrnemeiit de Plnde portugaise 
de ce (|ue: «< des homines en armes au services du Gouveniement 
portugais ont 1 ’habitude de traverser sans en formuhT officiellemont 
la demand(‘ une partie du iahtka britannique de Pardi (district de 
Surat) en se rendant di^ Damao a Nagar-A\'eli et retour. 11 semble 
que ccla constitu(; une violation des disiiositions de Particle XVI 11 
du traite. » Dans une left re adressee le 22 deHX*mbre 1890 au gouver- 
neur de Bombay, le gouverneur general de Plnde portugaise declara: 

Sur iin sujet aussi delicat, je me permettrai de faire observer que 
les troupes portugaises ne traversent jamais le ttTritoin^ britannique 
sans autorisation preahable »et il ajouta:«Cette pratique a etc obser- 
vee dejiuis des siecles (ui resjiect des traites et })ar deference a Pegard 
des autorites britanniques, » L’affirmation que la pratique relative 
au passage des forces armees du territoire d'un fitat sur celui de 
Pautre etait en usage depuis longternps, avant meme la creation des 
enclave’s, est corroboree notamnient par un traite luso-mahratte de 
1741 qui contit?nt la disposition suivante: « Un soldat du Sarkar [sou- 
verain mahratte] penetrant sur le territoire de Damao ne le fera 
qu'avec Pautorisation du Firange:: [Portugais!. Si un soldat du 
Firangcc doit entrer sur le territoire du Sarkar, il ne le fera qu’avec 
la permission du Sarkar. 11 n’y a aucun motif d'entrer sans p)crmis- 
sion. )» 

A la suite de la plainte formulee par les Britanniques au suji't du 
passage de membres des forces armees entre Damao (*t les enclaves 
contrairement a Particle XVIII du traite de 1878 et a la suite de la 
reponse du gouverneur general de Plnde portugaise en date du 
22 decembre 1890, d’aiitres lettres furent echangees et Palfaire prit 
fin avec les assurances donnees par le secretaire general du Gouverne- 
ment de Plnde portugai.se dans une lettre du mai 1891 oil il 
declarait: « Son Excellence vous remercic d’avoir bien voulu lui 
fournir des renseignements sur la fa^on dont se presente la question 
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: matter is placed, and requests me to state that on the part of this 
Government injunctions will be given for the strictest observance 
of the provisions of Article XVIII of the Anglo-Portugues(^ Treaty." 

The Court is not concenied with the question whether any vio¬ 
lation of the relevant provision of the Treaty in fact took place. 
Whether any such violation did or did not take place, the legal 
l)osition with regard to the i)assage of armed forces between Daman 
and the enclaves appears clearh" from this correspondenc(-\ 

The recjuirimient of a formal request before ])assage of armed 
forces could take i>lace was repeated in an agre(*ment of 1913. 

With regard to armed police; the position was similar to tliat of 
armed forces. Th(‘ Treaty of 1S78 regulated the passage of armed 
police on the basis of reciprocity’. Paragraph 2 of Article XVHI of 
tlui Treaty made provision for the entry of the i)olice authorities 
of the j)arties into the territories of the other party for certain 
specific purposes, e.g., the j)ursuit of criminals and persons engaged 
in smuggling and contraband jiractices, on a recijnocal basis. An 
agreement of 1913 (established an arrangement ])roviding for a 
reciprocal concession permitting parties of armed police to cross 
intervening territory, provided previous intimation was given. An 
agreement of i()2o provided that armed polices below a certain rank 
should not enter the territory of the otluT party without consent 
previously obtained. 

An agreement of 1940 concerning ])assage of Portuguese armed 
police over the Daman-Silvassa (Nagar-Aveli) road provided that, 
if the party did not exceed ten in number, intimation of its passage 
should be given to the British authorities within twenty-four hours 
after passage had taken placti, but that "If any number exceeding 
ten at a time are re(juired so to travel at any time the existing 
jiractice should be followed and concurrence of the British authori¬ 
ties should be obtaiiKul by prior notice as lieretofore." 

Both with regard to armed forces and armed police, no change 
took place during the ])ost-British ])eriod after India became 
independent. 

It would thus appe^ar that, during the British and post-British 
periods, Portuguest? armed forces and armed })olice did not pass 
between Daman and the enclaves as of right and that, after 1878, 
such passage could only take place with previous authorization by 
the British and later by India, accorded either under a reciprocal 
arrangement already agreed to, or in individual cases. Having regard 
to the six^ial circumstancu^s of the case, this necessity for autho¬ 
rization before passage could^take placa^x^nstilutes, in the view 
omie Court, a negation of passage as of right. The practice 
predicates that "^the territorial soverdgn had the discretionary- 
power to withdraw' or to refuse jiermission. It is argued that per-j 
mission w’as alw'ays granted, but this does hot, in the opinion of ; 
the Court, affect the legal position. TIktc is nothing in the record* 
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<3t me prie de declarer que ce Gouvernement donnera dcs ordres 
pour la strictc observation des dispositions dc Tarticle XVIII du 
traite anf;lo-portugais. » 

La CoLir n'a pas ci rechercher s'il y a effcctivenient eu violation 
de la disposition pertinente du traite. Qii'il y ait eu violation ou 
non, la correspondance on question niontre claireinent quelle etait 
la situation juridique cm mature de passage dc^s forcx;s armees emtre 
Damao ot les enc laves. 

L'exigencc^ d’unc? demande forrnelle pn'alable au passage des 
forces arme'es sc retrouve dans un accord de 1913. 

Pour la police armec', la situation etait la meme (juc pour les 
forces armex^s. Le traite* de 1878 reglait le passage de la police arrnee 
sur line* base de rc'ciprocitc. Le deuxieme alinea de Tarticle XV^Il 
de ce trailed prevoyait, sur une base? de rc^ciprocite, rentre^o des 
autorites dc; ])olice dc* chaerme des partic*s sur le territoire di* Tautre 
pour certains buts clc'terminc^s, tels que la poursuite des criminels 
et des jHrsonnes so livrant a la contrc‘bandc. I’n accord dc 1913 
prevoyait, a titro de concession rc^ciprociue, ejue des unitc*s cle ])olice 
arinc'o pourraient traxxrser le territoire interme'diaire* a condition 
que notification proalable on fut dormee. I’n accord de i92odispo- 
sait <|ii'au-d('Ssous criin crertain rang les |)o]ic:iors armes no pene- 
treraionl pas sur le tcrritcjin* dc* Pautn* partie sans consc‘ntomcMit 
j)n'*alable. 

I'll ac'-cord de 1940 rc'latif au passage des policiers portugais 
armcis sur la route de Damao a Silvassa (Nagar-Aveli) esnon^ait 
que. si leur nornbre n’etait pas sui)6rieur a dix, leur passage devrait 
etre signaler aux autorites britanni(]ues dans les vingt-quatre 
heures suivaiit ce passage mais que, a S’il etait necessaire de faire 
circuler, a un moment cpielconciue, un nombre dc^ policiers superiour 
a dix a la fois, la })raticiue actuellc* devrait etre sui\ ie c*t Tassenti- 
ment des autoritcKs britamiiques obtenu comme auparavant par 
voie do notification prd'alable. » 

Que ce soit jiour les forces armees 011 jiour la police arinee, il 
n'est intervenu aucun changenient au cours do la periode post- 
britannicpie, apres Tacxession de Tlndo a rind(:*pendance. 

II ajijiarait done cju'au cours des periodes britannique ct post- 
britannique les forces armees et la police arinee portugaises ne 
passaient pas entro Damao et los enclaves a titre de droit et qu'apres 
1878 leur passage n'a pu avoir lieu qu'avec Tautorisation prcalable 
des Britanniques, puis des Indiens, donnee soit en vertu d*un. 
accord reciproc|uc antc'rieur, soit dans dc*,s cas d’espece. La Cour 
estime qu'eu (*gard aux circonstances speciales de I’espcjce Texi- 
gemee d*une autorisation pr<!*alable au passage est la nc^gation 
mfime de I’exercice du passage a titre de droit. La pratique suppose 
que le souverain territorial avait le pouvoir discretionnaire de 
rctirer ou dc refuser son autorisation. 11 est allegue que cette autori¬ 
sation (Hait toujours accordee mais, de Tavis de la Cour, cela ne 
saurait affecter la situation juridique. Rien dans lo dossier n'indique 
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to show that grant of permission was incumbent on the British 
or on India as an obligation. 

As regards arms andjunmunitio paragraph 4 of Article XVIII 
of the Treaty of 1878'provided that the exportation of arms, ammu¬ 
nition or military stores from the territories of one party to those 
of the other “shall not be permitted, except with the consent of, 
and under rules approved of by, the latter”. 

Rule 7 A, added in t88o to the rules framed under the Indian 
Arms Act of 1878, provided that “nothing in rules 5, 6, or 7 shall be 
deemed to authorize the grant of licences ... to import any arms, 
ammunition or military stores from Portuguese India, [or] to export 
to Portuguese India ... [such objects] ... excej)t ... by a special 
licence”. Subsecpient practice shows that this provi.sion applied to 
transit between Daman and the enclaves. 

There was thus established a clear distinction between tlu‘ practice 
permitting free passage of ])rivate j^ersons, civil officials and goods 
in gentTal, and the practice reiiuiring jmwious authorization, as 
in the case of armed forces, armed policci, and arms and ammu¬ 
nition. 

The Court is, therefore, of the v\v\x that no right of passage in 
favour of Portugal involving a correlative obligation on India has 
been established in respect of armed forces, arra(‘(l i>olice, and arms 
and ammunition. The course of dealings established between the; 
Portuguese and the British authorities with respect to the passage 
of these categories (excludes the existence of any such right. The 
practice that was (^stablislu^d shows that, with regard to these cate¬ 
gories, it was well understood that passage could take place only by 
permission of the British authorities. This situation continued 
during the post-British period. 


Portugal also invokes general int(!rnational custom, as well as 
the general principles of law^ recognized by civilized nations, in 
supj)ort of its claim of a right of pas.sage as formulat(?d l)y it. Having 
arrived at the conclusion that the course of dealings betw(;en the 
British and Indian authorities on the one hand and the Portuguese 
on the other established a practice, well understood bc^tween the 
l^arties, by virtue of which Portugal had acquired a right of j)assage 
in respect of private persons, civil officials and goods in general, the 
('ourt does not consider it necessary to examine whether general 
\ international custom or the general principles of law recognized by 
'civilized nations may lead to the same result. 

As regards armed forces, armed police and arms and ammunition, 
the finding of the Court that the practice established between the 
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que les Britanniques ou les Indiens aient etc obliges d'accorder leur 
autorisation. 

Quant au passage des armes et munitions, Ic traite de 1878 
dispose, cn son article XVIII, quatrieme alinea, que Texportation 
d'arines, de munitions ou de fournitures militaires des possessions 
de Tune des parties vers cellos de Tautre « ne sera point permise 
excej)te avec le consentemeiit de cette derniere et sous les reglements 
approuves par elle ». 

La regie 7 A, ajoutce en 1880 aux n'jgles edictees cn vertu de 
YIndian Arms Act de 1878, enongail: « Rien dans les regies 5, 
6 ou 7 ne sera considcre comme autorisant Toctroi de licences ... en 
vue d’importer des armes, munitions ou fournitures militaires en 
j)r()venance de rinde portugaise [ou d’en] exporter a destination 
de rinde jH)rtugaise ... isans] licence spedale. » La })ratiqiu* suivie 
par la suite rnontre (jue cette disj)osition s'est aj)pli(juee au transit 
entre Damao et les enclaves. 

Ainsi line distinction iiette etait etablie entre la praticiue admet- 
tant le libre passage des personnes privees, des lonctionnaires civils 
et des marcliandises en general et la prati([ue consistant a exiger 
une autorisation jirealable, comme c*etait le cas pour 1(‘S forces 
arnie(\s, la police armee et les armes et munitions. 

La ('our estime par consequent qu’un droit de passage en iaveur 
du Portugal avec obligation correspondante a la cliarge de Unde 
n’a etc etabli ni ])our les forces arniees, ni pour la police armee, ni 
l)Our l(^s armes et munitions. La maniere de ])roceder suivie par les 
autorites portugaise.^ ci britanniciues pour le passage de ces categories 
exclut I’existence d'un tel droit. La praticpie (|ui s'etait constituee 
prouve (ju^on etait bien d'accord sur le fait que, pour ces categories, 
le jjassage ne pouvait avoir lieu qu’avec la permission d(?s autorites 
britanni(jues. Cette situation s’e.st continuee au coiirs de la jieriode 
post-britannifjue. 


Le Portugal invoque cgalement, a rai)pui de sa pretention a un 
droit de passage telle <|u'il la forniulc, la coutume internationale 
generale et les principes generaiix de droit reconnus par les nations 
civilisees. Ktaiit parvenue a la conclusion que la maniere de pro- 
ceder suivie jiar les autorites britanni(iues et indiennes d'une part et 
portugaises de I’autre a constituc une pratique sur laquclle les 
Parties etaient bien d'accord et cn vertu de laquelle le Portugal 
avait acquis un droit de pa.s.sage pour les ]>ersonnes privees, les 
fonctionnaires civils et les marchaiidises en general, la Cour ne juge 
pas Tiecessaire de recliercher si la coutume internationale generale ou 
les principes generaux de droit reconnus par les nations civilisees 
peuvent conduire au mdme resultat. 

En ce qui est des forces armees, de la police armee et des armes 
et munitions, la Cour ayant constate que la pratique etablie entre 
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Parties required for passage in respect of these categories the 
permission of the British or Indian authorities, renders it un- 
iiecessarj’ for the Court to determine whetluT or not, in the 
absence of the practice that actually i)revail(Hl, general international 
custom or the general principles of law recognized by civilized 
nations could have been relied upon by Portugal in support of its 
claim to a right ol passages in respect of those categories. 

Tlio (x)nrt is Iktc dealing with a conen'te case having special 
features. Historically the case goes bat'.k to a period when, and 
relates to a region in which, the relations between neighbouring 
States were not regulated by ])recise3y formulated rules but were 
governed largely b\" practice. W'here therefore the Court linds a 
])racti(:e clearly established Ix'tween two States whicli was accej)tod 
by th(' Parties as governing the relations between them, the ('ourt 
must attribut(‘ decisivi* elf(*et to that ])raelice for the ])iirp()si‘ of 
d(4ermining tlieir s|)eeilic rights and obligations. Such a particular 
])rartice must prevail over any gt^neral rules. 


Having found that J\)rtugal had.in 1954 a right of passage over 
intervening Indian territory between DamaTf and the enclaves in 
resi)ect of private persons, civil officials and goods in general, the 
Court will proceed to consider whetluT India has acted contrary to 
its obligation resulting from Portugal’s right of passagi‘in respect 
of any of tlu^se categories. 

Portugal comi)lains of the ]>rogressive restriction of its right of 
passage between October 1953 ami July 1954. It does not, however, 
contend that India had, during that period, acted contrary to its 
obligation resulting from Portugal’s right of passage. But Portugal 
complains that passage was then*after diMiied to Portuguesc^ natio¬ 
nals of Kuropc'aii origin, whethcT civil officials or private persons, to 
native Indian PortugU(*se in the emido}’ of the Portuguese (.iovern- 
ment, and to a delegation that the Governor of Daman ])r()posed 
to send tcj Nagar-Aveli and Dadra. 

It may be observed tlnit the Governor of Daman was granted the 
nec(?ssary visas for a journey to and back from Dadra as late as 
21 July 1954. 

The events that took place in Dadra on 21-22 July 1954 resulted 
in the overthrow of Portuguese authority in that enclave. This 
creat(Ki tension in the surrounding Indian territory. Thereafter all 
I)assage was suspended by India. India contends that this became 
necessary in view of the abnormal situation wdiich had ari.sen in 
Dadra and the tension created in surrounding Indian territory. 

On 26 July the Portuguese Government recpiestcd that delegates 
of the Governor of Daman (if necessary limited to three) should be 
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les Parties exigeait pour le passage de ces categories la permission 
des autorites britanniques ou indiennes, il est sans intcret de 
dcHcrminiT si, en Tabsence de la pratique (|ui a effectivement 
prevalu, Ic Portugal aurait pu fonder sa pretention a un droit de 
l^assage pour ces categories sur la coutume intcrnationale gencrale 
ou les i)rincipes generaux de droit reconnus par les nations civilisees. 

La Cour se trouve en presence d’un cas coneret ])res(‘iitant des 
caracter(*s sjx'ciaux. l^ir ses origines, TafYaire remonte a une 
periode et concernc; unc; region oil les rai)ports entre Etats voisins 
n’etaient })as regis par des regies formulees avec precision, mais 
largement commandes par la pratique. Par consequent, se Irouvant 
en presence; crime pratique' claireinent cHahlici entre deux £tals et 
acceptee par les JVrties comine regissant leurs rap})orls, la C'our 
doit attrihuer un i‘ffet decisif a cette pratiejue en vuc? de determiner 
leiirs droits cd obligations spc^cificiues. I’ne telle |)ratic|U(* particu- 
liere doit rem|)ortor sur des regies generates eventuelles. 


A>'ant admis (|ue le Portugal avait cm ic)54 un droit de jiassage 
entre Damao et les enclaves, sur le territoire indien intermeVliaire, 
pour lc*s ])ersonnes privees, les fonctionnaires cavils et les mar- 
chandises en gcdieral, la Cour rec:herclu*ra si l‘lnde a agi contrairo 
merit a robligation (juc^ liii irnposait le droit de passage* clii Portugal 
pour cliacune cb* ces categories. 

Lc; Portugal .se plaint d(\s restrictions progressives apportck*s a 
son droit de jiassage entre oclobre IC)53 et juillet 1054, sans toute- 
fois iircdendn* (|uc I’lncle ait, au cours de cette ptViode, agi contrairo- 
ment a roldigation epu* lui irnposait le droit de [lassage clu Portugal. 
Mais le Portugal se plaint de ce qu’emsuite le ])assage ait eiv. refuse 
aux ressortissants jiortugais d'origine eiiropc'cnnc. soit fonction¬ 
naires, soit ]>er.sonnes privc'c\s, aux l^irtugais crorigine indienne au 
service du Gouverncment portugais et a une delegation que le 
goin erneur de Damao .sc* projuKsait d’envover a Nagar-A\’e]i et k 
Dadra. 

On pent observer cjue, le 21 juillet ICJ54 encore, le gouverneur de 
Damao se voyait accorder Icjs visas n(?cessairt\s pour se rendre a 
Dadra et c*n revemir. 

Les c'vcmements qui se prexluisirent a Dadra le 21-22 juillet 1954 
aboulirent au renversememt de rautorite portugaise dans cette 
enclave, ce qui suscita une cc^rtaincr tension dans le territoire indien 
environnant. L'Indo suspendit alors tout passage. Elle allcguc que 
cela fut remdu nc'cessaire par la situation anormale apparue a Dadra 
et la tension creec dans le territoire indien environnant. 

Le 26 juillet, le Goiivernement portugais demanda que des dcle- 
gues du gouve^rneur de Damao (au besoin limites au nombre de 
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enabled to go to Nagar-Aveli in order to enter into contact with the 
population, examine the situation and take the necessary admini¬ 
strative measures on the spot. The request stated that if possible 
this delegation would also visit Dadra and examine the situation 
there. It mentioned that the delegation could be routed directly to 
Nagar-Aveli from Daman and need not necessarily pass through 
Dadra. The Government of India in its reply dated 28 July refused 
this request. The reply stressed inter alia the tension that i)revailed 
in the intervening Indian territory, and went on to state: 

‘'TJiis tension is bound to increase if Portuguese officials are 
permitted to go across Indian territory for the purposes mentioned 
in tile note. The [lassage of these officials across Indian territory 
might also lead to other undesirable consequences in view of the 
strong feelings wliicli have been aroused by the rejire.ssive actions 
of the Portuguese authorities. In these circumstances, therefore, the 
Govenimcmt of India regret that they cannot entertain the demand 
of the Portuguese authorities for facilities to t‘nable them to send a 
delegation from Daman to Dadra and Nagar-Aveli across Indian 
territory." 

In view of the tension then prevailing in intervening Indian 
territory, the ('ourt is unable to hold that India's refusal of passage 
to the propiosed delegation and its refusal of visas to Portuguese 
nationals of European origin and to native Indian Portuguese in the 
employ of the Portuguese Government was action contrary to its 
obligation resulting from Portugal's right of passage. Portugal’s 
claim of a right of passage is subject to full recognition and exercise 
of Indian sovereignt}^ over the intervening territory and without 
aiw immunity in favour of Portugal. The Court is of the view that 
India's refusal of passage in those cases was, in the circumstances, 
covered by its power of regulation and control of the right of passage 
of Portugal. 

For these reasons, 

The Court, 

by thirteen votes to two, 
rejects the Fifth Preliminary Objection; 

by el(?ven votes to four, 
rejects tin; Sixth Preliminary Objection; 
by eleven votes to four, 

finds that Portugal had in 1954 a right of passage over intervening 
Indian territory between the enclaves of Dadra and Nagar-Aveli 
and the coastal district of Daman and between these enclaves, to 
the extent necessary for the exercise of Portuguese sovereignty over 
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trois) pussent se rendre a Nagar-Aveli afin d'entrer en contact avec 
la population, d'examiner la situation et de prendre sur place les 
mesures administratives nccessaires. La deinande ajoutait cjue, si 
possible, la delegation visiterait aussi Dadra pour y examiner la 
situation. Ellc (?xp(isait que cette delegation pourrait se rendre 
directement de Damao a Nagar-Aveli, sans necessairemeiit passer 
j)ar Dadra. Le Gouvernement de Tlnde repoussa cette demande 
dans une reponse datee du 28 juillet. La reponse soulignait entre 
autres raisons la tension regnant dans le territoire indien inter- 
mediaire et enoiigait: 

« Cette tension nc fera qu'augmenter si des fonctionnaires por- 
tugais sont aiitorisi^ a traverser le territoire de I'lnde aux fins 
mentionnees dans la note. I-e passage de ces fonctionnaires a travers 
le territoire indien pourrait aussi entrainer des consequences inde.si- 
rables cn raison de la violence des sentiments suscitc^s par Ics actes 
de repression des autorites portiigaises. Dans ces conditions, le 
Gouvernement de I'lnde regrette par consequent de ne pouvoir 
doimer suite a la demande des autorites portugaises |)Our I'octroi de 
facilites leur pennetlant d'envoyer une delegation de Damao a 
Dadra et Nagar-Aveli a travers le territoire de I'lnde. » 

En raison de la tension cxistant alors dans le territoire indien 
intermediaire, la Coiir no saurait considorer que le refus de passage 
oppo.se par Tlnde a la delegation proposee, ni le refus de visas 
aux r(‘Ssortissnnts })()rtugais d'origino ouropeenm* vi aux Por- 
tugais d'origino indienne au service du Gouvernement portugais 
aient etc contraires a I’obligation qu'imposait a I’lnde le droit de 
passage du Portugal. La demande portugaise de droit de passage cst 
subordonnoc a la pleiiie reconnaissance et a Texercice de la souve- 
rainete de I'lnde snr le territoire intermediaire, sans aucune im- 
muTiite en faveur du Portugal. La Cour estime que le refus de passage 
oj)pose dans ces cas par I’lnde relevait en I'espece de son pouvoir de 
reglementation (*t de controle du droit de passage du Portugal. 

Par ces motifs, 

La Cour, 

par treize voix coiitrt! deux, 
rejette la cin<|uieine (exception preliminaire; 

par onze voix contre (|uatre, 
rejette la sixieme exception jireiiininaire; 
par onze voix contre quatre, 

dit que le Portugal avail cn 1054 droit de ])assa.g(i entre Ics 
enclaves de Dadra et de Nagar-Aveli et I’arrondissement cotier de 
Damao et entre ces enclaves clles-memes, sur le territoire indien 
intermediaire, dans la mesure necessaire a rcxercice de la souv('rai- 
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the enclaves and subject to the regulation and control of India, in 
respect of private persons, civil officials and goods in gcmeral; 

by eight votes to seven, 

finds that Portugal did not have in T954 such a right of passage in 
respect of arnied forces, armed police, and arms and ammunition; 

by nine votes to six. 

finds that India has not acted contrary to its obligations resulting 
from Portugal’s right of |>assage in res])ect of ])ri\'ate ])ersons, civil 
officials aiui goods in geiu^ral. 

Done in English and 1^'rench, the linglish text being authoritative, 
at the* Peaci' Palace, The Hague, this twelfth day of A]ml, one 
thousand nine hundred and sixty, in three copies, one of which will 
be placed in tlu‘ archives of the C‘ourt and the otlu'rs transmitt(Mi 
to the Government of the Portuguese Republic and to the Govern¬ 
ment of the Reiuiblic of India, respirtively. 


(Si^ned) H v\gv K la e sta i > , 
President. 


( Sij ^ Htu /) Gakmer-Coignet, 
I )eputy-Registrar. 


The President and judges Basdkvant, Badawt. 1 vojevxiko\- 
and SpiROPorros aj)})end Ih'clarations to the judgment of the 
Court. 

judge Wei.ling'jon Koo appends to the judgment of the Court 
a statement of his Separate Opinion. 

judges WiNiARSKi and Bai>avvt append to the judgment of the 
Court a statement of their joint Dissenting Opinion, judges 
Akmand-I'gox, Moreno Qiuntana and Sir Percy Spender 
and judges ad hoc Chagi.a and Fernandes a])})end to the 
Judgment of the Court .statements of their Dissenting Opinions. 
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netc portugaisc sur cos enclaves et sous la rofjlemcntation et le 
conlrole do rinde, pour les porsonnes privees, les fonctionnaircs 
civils et les marchandisos on general; 

par huit voix contre sept, 

dit cpio lo ]\)rtugal n’avait cn 1954 ce droit do passage ni pour les 
forces armoos, ni pour la police arme(^ ni pour les arines et munitions; 

par neuf voix contre six, 

dit que I’lnde n/a pas agi contrairemcmt aux obligations (]ue lui 
imposait Ic droit de passage du Portugal pour k;s pe.rsonn(!S privees, 
les fonclionnaires civils et les marchandisos on general. 

Fait (m anglais et en frangais, le b^xte anglais faisant foi, au 
Palais do la Paix, a La Haye, le douze avril mil neuf cent soixanto, 
en trois (^xemplain s. dont Pun restera dej^ose aux arcliives de la 
Cour ( t dont les aulres s(Tont transmis ri\s])ectiv('meTit au (iouver- 
ni‘m(‘nt di* la Reiniblique du Portugal (‘t au (h)uvernement di* la 
Kepul)li(jU(‘ do Plndo. 


L(‘ President, 

(Sii^ne) Helge Ki.AiiSTAO. 

L(' (iri‘flier adjoint, 

(Si^ne) (tArntkr-Coignet. 


Le President et MM. Basdevant, Badawi, Kojevnikov et 
SriROPOVi-os, juges, joignent a Parrot des declarations. 


M WiCLLiNGTON Koo, jugc, joiiil a Parrot Pexpose de son opinion 
individuelle. 

MM. Wixiakski et Badawi, juges, joignent a Parrot Pexpose 
conimun di* leur opinion dissidcuite. MM. .Xrmand-Ugon, Moreno 
O uiNTANA et sir Percy Spender, juges, et MM. Ciiagt.a et 
Fernandes, juges ad hoc, joignent a Parret 1(‘S exposes do leur 
opinion dissidonte. 


(Paraphe) H. K. 
(Paraphe) G.-C. 
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DECLARATION BY PRESIDENT KLAESTAD 

President Klaestad declares that he concurs in the Judgment 
subject to one reservation. The Court has held that the question 
whether Portugal has a riglit of passage is to l>e determined on the 
basis of the legal situation as it existed on the eve of the events of 
1954. It seems to him that the tinier when the Parties filed their 
final Submissions [October 1959) should have been chosen for this 
determination. This appears to be in conformity with the written 
and oral presentations of both f^arties as well as w-ith their final 
Submissions. By limiting itself to the consideration of the legal 
situation as it existed in July 1954. the Judgment does not solve 
the whole dispute as it is presented to the Court. In any case, the 
relevant date for the determination of the legal situation could 
hardly be fixed at a date earlier than the date of the Application 
(22 December 1955). 

(Sii^Ned) Helge Klaestad. 
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DECLARATION DE M. KLAESTAD, PRESIDENT 
[Traduction] 

M. Klaeslad, President, declare se rallier a 1 ’arret sous reserve 
d’un seul point. La Cour a juge (|ue la question de savoir si le Por¬ 
tugal a un droit de passage doit Mre tranchec sur la base de la 
situation juridi<iue cxistant k la veille dcs evenements de 1954. De 
Tavis du l*resident, il semble que c’est Tcpoquc a laquclle les Parties 
ont depose leurs conclusions finales (octobre 1959) qui aurait du 
etre choisic jDour tranclier cette question. Cela parait confornie a 
1 ’argumentation ecrite et orakt des deux Parties aussi bien qu’ii 
leurs conclusions finales. En se limitant a I’exameri de la situation 
juridifiue telle qu’ellc exi.stait en juillet 1954, I’arret n’a pas resolu 
I’cnsemble du diffeniiid tel qu’il a ete souniis a hi Cour. En tout cas, 
la date pertinent(^ pour trancher la situation juridique pouvait 
difticilemtnt etre fixee a une date antcrieure a ctdle de la requete 
(22 decernbre 1955). 

(Si^ne) H elge K i, a esta i >. 
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DECLARATION DE M. BASDEVANT 

J’ai compris le differond soumis a la Coiir comme porlant esseii- 
tiellemeiit siir ropposition de viies outre Parties toiichant le carac- 
tcre licito ou illicite des mosiiros prises par IMnde a I'egard du j)as- 
sag(‘ eiitn^ Daman et l(\s enclaves, le caractere illicite de cos mesures, 
invoque par le Portugal, ne pouvant etre retenu cpie s’il est ])reala- 
bleiiKiiit constate que le jiassage constitue pour le Portugal iin droit 
et Tion le resultat de ])rati(iues lu'nex'oles de la part dn souverain 
des territoires avoisinants: sur ce ])oint aussi s'€*st aflirmee devant 
la Cour une opposition de vues entre ParTi(\s. Le Portugal pretend 
qu’il a un droit d(' ])assage dans la niesure necessaire a rexercice de 
sa souverainete sur les enclaxes et que co droit a etc ineconnu j)ar 
rJnde on 1954. II ne in’apparait jias (ju’il ail ete demande ii la 
( ■our de statuer sur 1’existence de (‘e droit de passage |)Our telle 011 
telle des categories (jiie la ('our a distinguees. 

j'ai j)(*nse, d’autre part, <jue c’etait seulenient <]uand il s’agit de 
determiner le caractere licite on illicite de ttdle ou ti‘lle mi^sure 
restrictive du passage cjiu; la distinction (‘iitn* le passage des personnes 
privees, celui des fonctionnaires civils, celui d(‘S forces anmk^s, etc., 
poux’ait apparaitre, cela en v ue de determiner si la mesure restric¬ 
tive est de nature a compromettre Texorcice de la souverainete 
du Portugal sur ses enclaves. T.a nieme restriction au passage 
op])osee au gt)uv('rneur de Damao a uih* autre ])orlee a cet egard 
que* edit', oppt)see k une personne. ])rivee. 

La Cour a procede autn.'ment. )e me suis, en consequence, plie 
a la mcHhodc adoiUee par elle. 

Kntrant dans cette voie, j'observe que le Portugal n’a ]:)as donne 
uii caractere absolu au dn)it de jiassage parlui revendif|ue. En dehors 
de la limitation a ce qui est nec(*ssaire a rex(*rcice de sa souverainete 
sur It'S enclaves. It* Portugal reconnait que ce droit est soumis 
dans son exercict* a la reglemt'iitation et au controlt* de PI rule. Je 
suis d’accord avt*c Tarret pour n*connaitre (jue cette double limi¬ 
tation lie suffit pas a vider le droit revendi(]ue de sa substance; en 
meme temps j'estime que la combinaison de ces divers elements 
doit conduire a interpreter avec prudence les faits invoques et a ne 
pas admettre trop facilement que telle reglt'mentation etjuivaut a 
une concession benevole ou que telle restriction est j)ar la ineme une 
atteinte au droit dt^ [lassage supjiose reconnu. 

Tout en souscrivant a ce tpi’a dit la Cour sur le caractere de deci¬ 
sion d'(\spece de la decision ici rendue, j’aurais volontiers retenu 
da vantage la constatation ([iie, dans le cas present, deux souverai- 
netes territoriales, reconniies de part et d'autre, sont en presence. 
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DliCLARATION BY JIBX'.E BASDEVANT 

[Translation] 

1 have understood the dispute referred to the ( ourt as relating 
essentially to the conflict of views between the Parties with regard 
to the lawfulness or unlawfulness of the measun^s tak(‘n by India 
in resi)ect of passagi^ between Daman and the enclaves, it being 
])ossibh! to hold that those measures were unlawful, as alleged 
by Portugal, only if it first be found that passage constitutes a 
right of Portugal and not the n*sult of a practice of accommodation 
on the part of Xhr. sovereign of the neighbouring territories: on this 
point, too, a conflict of views between the Parties has emerged 
Ixdore tlu* Pourt. Portugal claims that it has a right of |>assage to 
the extent necessary f(»r the exercise of its sov(‘reignty over the 
enclaves and that tfiat right was disregarded In^ India in i(j54. It 
do(‘S not aj^pear to me that the ( ourt has beem asked to adjudicate 
ujion th(‘ existence' of this right of passage in resi)ect of any given! 
categories as between which the ('ourt has made a distinction. 

I iiave moreover felt that it was only in ordcT to determine the 
lawfulness or unlawfulness of a particular m(*asure ri'stricting pas> 
sage that the distinction between tin* passage of ]>rivate ptirsons, 
that of civil oflicials, tliat of armed forces, etc., could arise, for the 
pur])ose of dt'termining whether the restrictive* measure was such 
as to coinj^romise the exercise of Portuguese sox^reignty ove.r the 
enclav(‘s. A restriction of passage applied to the (iovernor of 
Daman has in this conn('('tion a significance different from that of 
the same restriction applied to a private })erson. 

Tlie ('ourt has adopti^d a different courst'. I have, consiMjuently, 
acceded to the method which it has ado]fli‘d. 

lM)llowing this coiirs(‘, I observe that Portugal has not attribubni 
an absolute character to the right of passage which it claims. Apart 
from its limitation to that which is necessary for the exercise of its 
sovereignty over the enclaves, Portugal recognizes that the exer¬ 
cise of thi* right is subject to the regulation and control of India. 
I agree with tlu* judgment that that dual limitation is not sufficient 
to deprive th('rigid claimed of all substance. \i the same time 1 am 
of opinion that the combination of these various elements must 
Iciad us to interi)ret with prudence tlu* facts relied upon and not 
too readily to consider a given example of regulation as ecjuivalent 
to a gratuitous concession or that a given restriction is necessarily 
an infringement of a right of j)assage, assuming such a right to be 
found. 

While subscribing to what is said by the ('ourt as to the present 
decision being one dependent upon the particular facts of the case, 
I should have been inclined to place more wi'ight upon the fact 
that in the pre.sent c;ise two territorial sovereignti(‘S, mutually 
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Un devoir de respect miituel s'impose a elles. Le probleme est de 
definir et de preciser an regard dcs faits critiques par le Portugal 
la portee de ce devoir, de le faire pour le cas d'espece en tenant 
compte aussi exactement que possible des droits de chacune des 
Parties, sans exagercr, d*un cote, les bc^soins de la souverainet6 
portugaise sur les enclaves ni, de Tautre, ceux de la souverainete 
indienne sur le territoire intermcdiaire. La conciliation entre les 
exigences de ces deux souverainetes a ete longtemps realiste, compte 
tenu des particularites de I'espece, par la pratique etablie entre les 
Parties. C'est de ce cote que je me siiis tourne jxmr chercher les 
solutions qui, dans le cas d'espece, me j)araissent les plus conformes 
aux principes du droit. 


Me pliant a la mtUhode adoptee par la (‘our, j'ai du me prononcer 
sur les questions par elle retenues. Je Tai fait tantot dans le sens 
adopte par elle, tantot dans im sens o}>post\ ](» me borne a cette 
indication sans fournir de plus amples ])recisions, Tarticle 57 du 
Statut m’offrant la faculte, mais ne m'imposant i>as Tobligation 
de preciser davantage la mesure de nion dissentinient. 


(Signe) Basdevant. 
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recognized, confront each other. A duty of mutual respect is in¬ 
cumbent upon both. The problem is to define, and to make clear 
in the light of the facts complained of by Portugal, the scope of 
that duty, and to do this for the concrete case before the Court, 
taking into account as accurately as possible the rights of each of 
the Parties without exaggerating, on the one hand, the requirements 
of Portuguese sovereignty over the enclaves or, on the other hand, 
those of Indian sovereignty in the inter\-ening territory. The recon¬ 
ciling of the requirements of these two sovereignties was achieved 
during a long period, taking into account the particular features of 
the case, by the practice established between the Parties. It was in 
that direction that I looked to seek the solutions which, in this 
particular case, seemed to me those most in accordance with legal 
principle. 

Acceding to the method adopted by the Court, 1 have had to 
express my view on tlie issues which it regards as arising. This 1 
have done, on some points in the sense adopted by the? Court, on 
other points in the contrary senses 1 shall confine myself to this 
indication without going into further detail. Article 57 of the 
Statute entitling me, but not requiring me, to state in greater 
detail th(‘ extent of my dissent. 


( Sifi ' ned ) Basdevant. 




DECLARATION DE M. BADAWI 


Le Portugal a conslammont soutenu dans les ecritures ot d.ans 
les plaidoirics que les Britanniqiies et ITnde a leur suite out reconnu 
sa souvcraincte sur les enclaves et qu'en fait il n’a jamais eu avant 
1954 a se plaijidn' de la nianiere dont ils se sont comportes a son 
egard. S’il y a eu quelques incidents ou divergences de vues entre 
eux, ils etaient dus a leur pouvoir de controle et de reglementation 
(pie le Portugal ne pouvait leur cont(\ster. 

Sur (rette question, Tarret prend une position interrnediaire. II 
considere (]ue les Britanniques. sans reconnaitre exj)resseinent cette 
souverainete, n’aiiraieiit jamais mis en (piestion Tautorite exclu¬ 
sive dll Portugal sur les enclaves, et qu’ils auraient ainsi reconnu 
sa souverainete en fait i‘t par im])lication et que cette souverainete 
fut ensuite tacitenient reconnue par ITiide. 

J'estime toutefois (pi en procedaiit par la constatation ciue lt‘S 
Britanniques ct ITnde a leur suit<‘ ont reconnu la soii\'(*rainete du 
Portugal, on pt)Stiile la cjuestion au lieu d(' la demontrer. 

A mon avis, il faut d'abord t*xamineret analyserles rapports entre 
les BritanniqiU'S et Ici Portugal i)our ensuite tirtT d(‘ ces examen et 
analyse les conclusions api)ropriees a ce sujtd. 

A defaut dTine reconnaissance explicite et formeJle, il (‘st nect^s- 
saire de rechercher si h's attributs de la soin ijrainete ont ("de en fait 
reconnus. 

Or, on ne ]ieut ne pas adrnettre qu'ouln^ que les frontieres des 
enclaves sc^ confondanl avec le territoire indi(^n, le passage dc' mar- 
chandises entre Damao et les enclaves et entre celles-ci fut gene- 
ralement traite comme un cas d'importation et d’exjiortation, 
le passage de la police*, des forces armees et des arrnes fut toujours, 
ainsi que I’arret le reconnait, soumis a la necessite dti Pautorisation 
et partant a la discretion des Britanniques. 

La convention de 1S78 entre la (Trande-Bretagne (*l le Portugal, 
nonobstant la reciprocite des droits et des obligations ties deux 
Partitas dans leurs dornaines respectifs sur la(|uelie elle fut basee, n'a 
pu meme deroger a cette necessite. L’expiration d(* cette conven¬ 
tion en 1892 n’a evidemment pas accru les droits du Portugal ou 
change leur nature*. 

Dans ces conditions, il .serait dillicile de concilier une reconnais¬ 
sance de souverainete avec I'exercice dTme discretion tjui, t'n prin- 
cipe, repudie uiu* des consetiuences indis]>t*n.sables de ctdte .souve¬ 
rainete. 

Le fait que Tautorisation a toujours iHe accordee dans le passe 
n'a aucune portee ou signification juridicpie. A circonstances 
egales, il n’y a rien d’etonnant a ce que I'autorisation .soit constam- 
ment accordee. Si, avec le changement de circonstances, I'autori- 
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DECLARATION BY JUDGE BADAWI 
[Translalion] 

Portugal has consistently argued in its pleadings and oral argu¬ 
ments that the British and, after them, India recognized its sover¬ 
eignty over the enclaves, and that befor(,‘ 1954 Portugal had in fact 
no complaint of the way in which they acted towards it. If there 
were occasional incidents or differences of opinion between them, 
these, were due to tlu'ir y)ower of control and regulation which 
Portugal could not challenge. 

On this matter the Judgment takes up a half-way ])osition. It 
holds that the British, without expressly recognizing that sover¬ 
eignty, never called in (piestion the exclusive authority of Portugal 
over the enclaves, that they thus recognized its sovereignty in 
fact and by implication, and that later that sovereignty was tacitly 
recognized by India. 

In my o])inion, however, by proceeding on tlu^ basis of a finding 
that the British and, after them, the Indians r(‘cognized the sover¬ 
eignty of Portugal, the question is postulated instead of Ix'ing 
proved. 

In my opinion it is necessary in the first place to (*xamine and 
analyse the nLitions between the British and Portugal and to draw 
therefrom the a])propriat(‘ conclusions in this connection. 

In tlu! absence of an (explicit and formal recognition, it is neces¬ 
sary to ascertain whether the attributt‘S of sovereignty were in 
fact R'cognized. 

Now, it cannot but be recognizixl that, apart from the fact that 
the frontiers of the enclaves merging with Indian territory, the pas¬ 
sage of goods betvve(Mi Daman and the enclaves and between those 
enclaves w^as in general treated as a case of import and export, 
the passages of police, armed forces and arms was always, as 
th(‘ Judgment linds, subject to the necessity of an authorization 
and was therefore at the discretion of the British. 

The Treaty of 1878 between Great liritain and Portugal, not¬ 
withstanding its basis in the reci})rocal rights and obligations of 
the two Parties in their respc'ctive sphen^s, could not dej)art from 
that nec(‘ssity. The expiry of this Treaty in 189J did not of course 
add to the rights of Portugal or alt(T their nature. 

In these circumstances it w?ould be difficult to ri'concile recog¬ 
nition of sovereignty with the exercise of a discretion which, in 
principle, repudiates one essential consecpience of that sovereignt}^ 

The fact that the authorization was always granted in the past 
has no legal bt'aring or significance. While the circumstances remain 
the same, there is nothing surprising in the authorization being 
regularly granted. Nor is there anything suri)rising in its being 
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sation est refuscc, il n a egalement rien cretonnant. C est Tes- 
sencc meme d(^ raiitorisation qui a a sa base une notion de discre¬ 
tion. 

I/alliance entre la Grande-Bretagiie et le Portugal ct la garantie 
par la premiere de possessions coloniales portugaises ont pii tra- 
vcstir la realite juridique d(‘ leurs rapjjorts eii ce qui conccrnc les 
enclaves. Iln’en reste pas moins qu*a I’analyse de ces rapports, on 
devrait reconriaitre (ju'il n’a rien existe d'aiitre (jn’iine situation de 
fait siii goicris avec des limites precises. 

Toutefois, il est difficile de classer cette situation clans une cate¬ 
goric de droits reconnaissables en droit international ei encore moins 
dans celle de la souverainete: admettre la souverainete dii Portugal, 
ce serail admettre (|u\‘lle iH>iirrait comporter des consecpieiu'es 
juridiciiies autres que ccdles reconnues en pratique. Scnik cette 
conclusion devrait suff'ire a ecarter cc^tte notion, ])uis(|irelle depa.s- 
serait la situation de fait (juc la Cour a reconniu*. 

Quel (jue soil robsc'urcissement qu(‘ le traite d’allianc(' entre la 
Grande-f 3 r(‘tagne et le Portugal et la garantie d(‘ {)rote(‘tion j)ar 
la j)remicre des ]M)Ssessions portugaises ont pu faire naitrc^ siir I’eten- 
due des droits dii Portugal sur les c4iclav('s, il (‘st cn’idcmt cjue ce 
traite n'a pu creer qnc des droits et obligations p(‘r.sonnels (‘litre Ic* 
Portugal et la (.irande-Br(.'tagne l(‘squels, (n'idemment, ne se sunt 
pas trausmis au Gouveriiement national de rinde. A\'i‘C 1(‘ change- 
ment de partc’iiain*, la situation serait nm*ssain‘mi‘nt moins favo¬ 
rable au Portugal. 

De I’cmseinble de ces conditions confuses, il iv't'Si gniTi^ etonnant 
cpi’il se soit cri'-e uno situation ecpiivoquc on le Portugal croxait ei 
un droit r('‘(.*l de souv(*rainete s’imposant a rind(‘ el que C(‘lle-(:i 
ne pouvait y \'oir qu'uru^ simjile fa('ult(^* soumise a .son entien* dis¬ 
cretion, a exercer dans des conditions fort different(‘S dv. celles cjue 
le Portugal a connues i>endant la pcTiocle britanniquc'. 


(Silane) A. Had AWT. 
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refused if the circumstances change. It is of the very essence of 
authorization, whicli has as its basis the concept of discretion. 

The alliance be tween (jreat Britain and Portugal and the former’s 
guarantee of Portugal’s colonial possessions may have disguised 
thc‘ true legal asp(‘Ct of their relations, as regards the (enclaves. The 
fact remains that on an analysis of these rt'lations it must be recog¬ 
nized that then? existed between them only a factual situation 
sui generis having well-defined limits. 

It is however difficult to classify this situation in a category of 
rights recognizable in international law, and still inore difficult 
to classify it in the catc?gory of sovereignty: to admit the sover-, 
eignty of Portugal wcnild be to admit that it could involve legal 
consequences other than those which are recognized in practice. 
That conclusion should alone suffice to exclude such admission, 
since it would go beyond the factual situation whicli the ('ourt 
has recognized. 

However much the alliance between Great Britain and Por¬ 
tugal and the British guarantee to protect Portuguese posses-, 
sions may have served to obscure the extent of Portugal’s rights 
over the enclaves, it is clear that this treaty could only create 
personal rights and obligations betw(‘en Portugal and (ireat Britain 
which were obviously not transmitted to the national Government 
of India. With the cluinge of partner, the situation would neces¬ 
sarily be less favourable to Portugal. 

It is hardly surprising that all these confused circumstances 
should have created an ambiguous situation in which Portugal 
believed in a genuine right of .sovereignty binding upon India, 
while the latter could see in it merely a right entirely sul)joct to 
its discretion, to be exercised under very different conditions from 
those with which Portugal was familiar throughout the British 
period. 


(Signed) A. Badawi. 
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DECLARATION DE M. KOJEVNIKOV 

Lc juge F. I. Kojevnikov declare ne pouvoir se rallier ni aiix 
motifs, ni an dis])ositif do Tarret sur lo et lo points, car il 
estiine quo dans C(‘tte affaire la Cour n'est pas competente d'examiner 
ct de juger le diflercnd an fond. 

Vu que la inajorito s'est reconnue competente jxHir juger cctte 
affaire aii fond, le juge V. 1 . Kojevnikov troiive necessaire de de¬ 
clarer (]u’il ne fKait pas non plus se rallier aux motifs ('t au dispositif 
de I'arret sur le 3^”*' point, car a son avis le Portugal n’a pas possede 
et ne possede pas de droits souverains sur Dadra et Nagar-Avcli, ct 
qu’il n’a ])as eu et n’a pas de droit de passage sur t(‘iTitoire indien 
vers ces regions et de rune a raiitre. 

En consequence, le juge F. I. Kojevnikov, sans iHre d’accord 
avec tons les motifs, ne s<‘ rallie a Tarret (jue le sur le 4"'^' point 
ainsi ([ik' sur le S"*** point, sans ci^pendaiit recomiaitre au Portugal 
un droit de passage a travers Je torritoire indien, y cornpris pour les 
personnes privees, les f(»nctionnaires civils et les marchandises en 
gencVal. 

(Sif^ne) k’. I. Kojkvmkov. 





DECLARATION BY JUDGE KOJEVNIKOV 
[Irandation] 

|ud|i<e F. 1. Kojcvnikov states that he can coiicur neither in the 
reasoning nor in the operative^ part of the Judgment on the first 
and second ])oints, for lie is of oj)inion that in this rase the Court 
has no jurisdiction to examine and adjudicate ii])on the merits of 
the dis])ute. 

Since tin* majority has found that it has jurisdiction to adjudicate 
upon th(' merits (^f the dis]mt(.‘. Judge F. 1 . Kojevnikov finds it 
neci'ssary to state tliat he is likevvist', unable to concur in tlie 
reasoning or in tlu* operative [lart of the Judgment on the third 
])oint, since, in Jiis opinion, l^>rtugal did not ])ossess, and does not 
])ossess any sovereign rights over Dadra and Nagar-Aveli, and since 
it iK‘ver liad and lias not now any right of passage; over Indian 
territory to these regions and between eacli of them. 

ConstM|uently Judge F. 1 . Koji;vnikov, while not being in agree¬ 
ment with all the reasoning, concurs in the judgment only on the 
fourth jioint and on the fifth j>oint, without however recognizing 
that IVirtugal has any right of tiassage over Indian lerritorj" in 
n;s])ect of jirivate persons, civil ofiicials and goods in general. 


(Sighted) !•'. I. Kojkvmkov. 
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DECLARATION DE M. SPIROPOULOS 


A iiotre plus vif regret, nous nous ecartons du jugement sur 
quelques jHnnts: 

En ce qui concerne la premiere ct la deuxieme conclusion du 
Portugal sur le fond de 1 ’affaire, nous partageons, en principe, 
ropinion des juges Armand-l’gon, Wellington Koo et sir Percy 
Spender. 

En ce qui concerne la conclusion du Portugal selon laquelle ITnde 
doit mettre fin aux incsures par les(iuelles elle s’ci^pose au droit de 
j)assagc, nous estimons qu’il faut se ranger au point de vue du 
Gouvernement de ITnde, ct cela pour les raisons suivantos: 

II est un fait qu'apres le depart des autorites portugaiscs, la 
population des enclaves a organise une nouvelle autorite autonome 
basee sur la volonte de cette population. Le droit de passage sup- 
posant la continuation de Tadministration des enclaves par les 
Portugais, Tetablissement d’un nouveau pouvoir aux enclaves doit 
etre considere comme ayant mis fin ipso facto au droit de passage. 

(Signe) J. SpiROPori.os. 


31 



53 


DPXLARATION BY Jl’lK'.E SPIKOPOI'LOS 
[Translaiion / 

To itiy very re.t;n*l. 1 differ from tiu' Judgment on some 

points: 

With regard to the first and second suhniissions of lYjrtugal on 
the merits of th(‘ case, I am in agn^ement, in prin(;i])le, with the 
opinion of Judges Armand-Ugon. Wellington Koo and Sir Percy 
SpiMider. 

Witli regard to tlu- snlnnission of Portugal tliat India nmst end 
the measures by whicli it ojiposc^s the exercis(‘ of the right of j^assage, 

T consider that the yxiint of view of the (iovernment of India must 
be adopted for th(‘ following reasons: 

It is a fact that after tlie departure' of the Portuguesi* autliorities,. 
the population of the enclaves s(d up a new autonomous autliority 
based upon tlu* will of the j)opulation. Since the right of passage 
assumes the continuance of the administration of the I'liclaves by 
the Portuguese, the (*stablishmenl of a new ])ovver in the i*nclaves 
must be regardt'd as ha\'ing ipsa jacta ])ut an t'lid to th(‘ right of’ 
])assage. 

(Si<^ncd) J. Sene )i’oi'LOS. 
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SKPARATE OPINION OF JUIK^E V. K. WEIXINGTON KOO 

I agree witli the conclusion of the* judgment of the Court in 
njcognizing a right of passage for Portugal betwee'ii Daman and the 
(‘iiclaves and between tlie enclaves as sanctioned by local custom 
in respect of pri\’ate persons, civil officials and goods in general, 
but 1 regret to be unable to concur in t'xcluding from the scope or 
content of this right the passage of Portugiu'se arnu‘d forci's, armed 
police and arms and ammunition. This right admittedly is not an 
absolute right, since* Portugal claims it only to the (‘Xtent necessary 
for tlie exercise* of Portuguese sovereignty o\'er the eiiclav(‘s and 
subject to the control and r(*gulation of India. As thus tiualilied, the 
right of pas.sage is. in my oiiinicm, apjdicahle to all the six categories. 

I 

1. .Mthougli the (lovernment of Hriti.sh India never i xinessly 
recognized jiassage as a matter of right for any categorw in fact 
such jnissagt* was always granted. As a general ruli*, after the coming 
into force of the Anglo-lVirtugues(* Treaty of ( oinmea't* and ICxtra- 
dition of 26 n(*ceml)er 187S, the British authoritit‘s re(|iiir(‘d j)re- 
vi(ius authori/ation for tlu; j)assage of armed [)olict\ military units 
and arms and ammunition in each casi*, but in fact tla* })ractice 
of authorizing such passage was m{)r(* uniform and constant than 
in the case of ])ri\ ate goods. Throughout the i jo y».*a.rs of British 
rule in India, 1 am not aware of one single instance in the record 
before the Court of a Portuguese, retjuest for passage* of armed 
{)olice, military persons or units or arms and ammunition b(*twet‘ii 
Daman and tlie enclaves (‘\'er having b(‘on refused, t )n the contrary, 
in H'siiect (ff ordinary goods tliere was enforced ])y the British a 
prohibition of such transit for certain goods at different limes, such 
as rice, salt, li(|uor, sjiirits and ingredients for distilling )i(|uor and 
spirits, and there was indexed a total jirohihition of ])assag(‘ for all 
goods during the last war. 


2. A brief revi(*w of the facts would clarifj' the yioint. 

During the first 60 years of the British jnTiod no reepK-st for 
permission for entry of troofis or armed jiolicc* of either Portugal or 
Great Britain into the territory of the other was r(;(juired. A prac¬ 
tice had been (‘stablislied for such passagt? on a basis of reci¬ 
procity, which fact jirobably accounts for the jiaucity of documents 
relating to the (luestion (jf passage (Fiejoinder, I, p. iSi). 

It appears, howevcT, that during this period whenever there was 
a need of jiassage for armed military personm;! it was always granted. 
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OPINION INDlVIDriiLI.E DK M. V. K. WKLLlNCiTON KOO 
Traduclion / 

)(' nu‘ nillit* a riirrot cU* la (^oiir vn tiint qu’il recimnaii an i\)rtu- 
^;a.l, (‘iilrr Darnao t‘t k-s cndav-es rt entrc a*s enclaves elle‘s-ineni(\s, 
nil droit de [massage sanctioiine jiar la (‘oiitnnie locale ])our Ics 
l)ers()iines ])rivec‘S, Ic's fonctionnaires civils ot les inarcliaiidises en 
f^eiieral, niais je regretti‘ de ne pouvoir me rallier a rexclusion liorsdu 
('ontenu de ce droit de ])assa.^(‘ des forceps annees, de la police* 
arinee et des arme's et munitions portn^aises. II est adrnis cpie n* 
droit n’est ])as a.bsolu, |)nisf]ue Ic* Portui<al ne k* reclame «|U(^ dans la 
measure* nec essaire a rcLxcrcicc* de sa souv(‘ra.inete siir lt*s encla^•es 
('t sous la reglemi'Tilation c‘l le eonirole dc* rinde. Ainsi limile, le 
droit d(‘ passaf^e s’a])])li()ue a mon a\'is a t(nit(\s les six categories. 

I 

T. P>ic*ii (jin‘ lt‘ (iou\'ernement de I'lndt* brilannitine n’ait|jamais 
exjm-ssernent reeunmi le passage en (ant qnc* droit pour aucinu* des 
i:a.tegnries, ee passage a tonjours vXv ac’corde t‘n fait. Kn regie 
general*, a|)ivs I'entree en \ igneur dn tra.iie de commc-rce et iFex- 
tradition du 2b deccMiibre 1878 entre la (irande-Bretagne c‘t k* Portu¬ 
gal, les autorites britanniciues ont exige une. autorisation prealable 
pour chacpie cas ih i)assa.ge de la police armee, des unites militaires et 
des armes <*t munitions, mais en fait la praticiue crautoriser cc^ pas¬ 
sage a ete ])lus uiiifonne vt constante cpie dans le cas des marciian- 
dises ])rivees. Tout au long des cent treiitc ans dc^ gouvernenumt 
britaunicpie cm Inde, je n’ai pas connaissance. dans le dossier souniis 
a la ('our, crun seul exeinple de deinande portiigaise visant le ]>assage 
entrc‘ Damao et les enclaves de police armtk\ de militaires, crunites 
militaires on (.rarnu^s et munitions cjui ait essuye un refus. Pour les 
marchandises orclinairc*s au contraire, les Britanniejues ont prohibe a 
diverses e])oc.|uc‘S le transit de certaines marchandises comine le riz, 
le sel, Talcool, les spiritueux cd les prod nits necc'ssairc's a la distilla¬ 
tion d(‘ Talcocd cd des spiritueux; on constatci memo pendant la 
derniere giicmre une prohibition totale du transit de toutes les mar¬ 
chandises. 

2. Tn ra])i(.k‘ exaineii ck*s faits eclaircira cc* |)oint. 

All coins dc'S soixante jiremicTes annees de la i)eri()de britanniejue 
aucunc* deinande d’autorisation pour permettre aiix soldats ou a la 
]K)lic'c^ arme't* du Portugal (3u de la (irande-Bretagne de pemetrer sur 
le territoire de raiitrc.‘ pays n'etait exigtk*. Une pratic|ue conceriiant 
ce ])assage s’etait cHablie sur la base de la reciprocite, c:c qui explique 
|^robal)k*ment la raretc^ des documents sc? rapportant a la cjuiistion 
du passage (duplique, vol. I, p. 181). 

Mais il semble que, pendant cette periode, toutes k\s fois quo le 
passage du personnel militaire arme tdait necessaire, il cHait autorise. 
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An incident which arose in 1859 was revealing. When two Portu¬ 
guese sepoys were escorting a Portuguese judge from Daman to 
Bassein, the l^ritish police dejmx'ed the sepoys of tlu'ir bayonets. 
The Governor-tienera] of Cioa protested to tlie Governor of Bombay 
on t6 May 1859, stating that the two soldiers were furnished with 
the necessarj’ pa.sses bearing tlu* GovernuuMit .s('al on them, that 
in the territories of Daman and Goa Englisli soldiers carrying arms 
were allowed to ])ass unmolested, and that “it is not to be expected 
that Portuguese soldiers will he sto])i)ed from doing the same 
within British territories. particularl\’ as there is this additional 
circumstance connected with Daman, viz. that there are several 
Portuguest‘ villages situated within tlu* limits of the Briti.sh terri¬ 
tory’' (('ounter-Memorial. Annex No. ^9). The Governor of 
Bombay in his reply stated that “the arms of the tv\o Portugm‘se 
soldiers were detained through an inadvcTtenct' which this Govimti- 
ment regrtds and which 1 ho])e will not occur again" [ibid., p. 195). 

3. On this same sul)j«Tt of troops. Article XVlll, })aragra])h 

of the Treat\' of ( oinmerct* and Extradition of 26 Di'cembiT 1878 
providi'd: 

“ riie arnu‘d forces o( oik* of the two High t'ontracting parties 
shall not enter the Indian dominions of tin* other. i*xcepi for the 
purposes specitied in former Tn‘aties. or for the rendering of mutual 
assistance as provided for in the present Treaty, or e.xccpt in conse- 
<iuence of a formal n‘(|uest math* hy the ]\irty desiring such entry 
to tlie otlier.” 

This provision n^quiring a formal reqiusl for authorization to 
send troops of one High ('ontracting J^irty across the territory 
of the other had originally been proposed by the PortugiK'se ])l(‘ni- 
potentiary and was ojily inserted in the tr(‘aty on his insistence 
because, as rc'portcKl by tlu* British phniipotentiary to the Secretary 
of Stale for Foreign Affairs, “its insiTtion or non-insertion might 
make the whole difference in the chances the (Portuguese) (ioxern- 
ment had of j)assing the Treaty itself through the C ortes ’. Flu' 
explanation given by the Portugii(\se re])resentative was that such 
a provision would enabU? the I\)rtugiKvse ('Tovernirnmt to face the 
"grc'at opposition on the part of the public" to the “customs union” 
and the “economic amalgamation of the Portuguese colonies with 
the system of the British Indian Empire”, as provich'd for in the 
Treaty (Rejoinder. II, Aiuk^x 54). 

4. This new ])ractice was contiimc^d after tlie exjuration of tlu' tn‘at\' 
in 1892, with permission always granted on a|)plication. Thus, for 
example, our. application (jii 13 January 1915 for jiassage of eleven 
soldiers from Daman to Nagar-Aveli ((amnter-Meinorial, Annex 1 £. 
No. 25), and another of 22 March 1915 for ])assage of one soldier 
from (ioa to Nagar-Aveli (ibid.. Annex No. 26) were granted without 
difficulty. During the year i<)i5, seventy-nine applications were 
made to tlu^ (iovcTument of Bombay for ])ermission for J’ortuguese 
soldiers to pass through British territory. Betw(*en 29 Deriunber 
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I n incidrnl siirvcmi cn 1859 ost rcxelattMir. (-ornmo deux cipayos 
escortaient 1111 portii^^ais de Dainai) a i^assdn, la jadia* bri- 
tanni(juc leur rolira l(‘urs bai'oniKdles. I.i* j^[()u\’enu*ur general d(' 
(loa protesta aupres du j^^oiivorneiir dc Bombay le ib mai 1850, 
declarant (pic Ics d(*iix iriilitaircs etaient munis d(‘S laissez-passor 
ncccssain's j^ortanl ](* sc'caii dn (ioiiverncmcnt, (jiie Ics soldats 
anp^lais portcurs d'armes etaient autririses a passer sur Jes tcrritoircs 
de Damao ct dc (ioa sans ctre rnolestcs et ajoutant on nc doit pas 
s’attcndrc a rv <pic Ics soldats portugais soient <‘mj)C(:h("s d’agir 
dc incmc dans Ics tiTritoircs britanni(pi(‘S, etant domic notamment 
tju’en outre, a propos dc Damao, ])lusicurs villages portugais relies a 
rctt(‘ vilic sont situcs dans Ics limitcs du territoin* britannicpie » 
(('ontn'-TiK'moire, annexe (' u 3(j). l.c gouxenuuir dc Bomhax' 
repondit; « Ics armes des deux soldats ])ortugais ont iHe n'temies 
])ar line inadxertancc ejue mon (iouvcrncmeut regndte ('1 (jiii, je 
Tesperc', lie sc ri‘j)roduira ])as >. (ibid., p. i(i5). 

3. Sur ('(‘ttc (picstion des troupes, 1 (‘ troisieme alint'^i. de i’articlc 
XVI 11 du lrait('' d(‘ commiTcc (d d'extradition du (UVembre 18718 
disposait: 

La force ariii(‘e de rune. (l(;‘S Hautes Parlies contractante.s 
nN'iilrera pas dans les |)().sscssions indu'mus de I'anirc, excepti-* clans 
lt‘S cas specilic's par des trailes anlericairs, on pour se |.>reter un 
mulucl secours conime ccla cst pnH'u dans Ic present traite, on 
lorscjii’uiK' deinandc formelk^ en aura etc* faitc par la panic (jui 
dt’sinTa cetle CMitree de I’anln'. 

((‘tt(‘ dis))osition cxigeant une di*mande d’autorisation formclle 
j>Mur les eiix'ois de trou])cs de rune des Mantes Parties confrac- 
tantes sur Ic territoirc dc Lautre avail ('‘tc proposcc par le picni- 
])otenliain‘ |)oriugais ct n’avait etc inscrcc dans le traite sur son 
insisiancc (pic, coinmc J’cxposc Ic rapport du plcnipotentiaire bri- 
taimi(pic a son secretaire d’Ktat aux Atfairi‘S etrangcrcs, parcc (jiic 
(( de SOM insi*rlion 011 de Sii iion-iiiscrtion pouvaient dejicndrc cn- 
tiercmeiit U‘S chances f|ira\*ait le (iouvernetnent (portugais) de 
fain- a.do])ter h‘ traite par les C'ortes ». I/cxplicalion donnec* par 
le re))reseniant du Ikirlugal eta.it ejm* celtt* disposition jxTmcttra.it 
au (ioux'crncmcnt |>orlugais dc fairc faev a la forte opiiosition dc 
la part du ]nibli(' ^a L" union doiianicrc ')ct a «f la fusion cconomicpie 
(Ics colonics portugaiscs avec Ic systeme dc rEmj^ire britanniqiie 
des Indes jircHmcs dans le trait('‘ (dupliciuc, vol. 11. annexe 54). 

4. ( ette iiouvelle pratique* contimiaa elre obserx ee apres Texpi * 
ration du traite siirvcniK* en i 8 q 2 , I’aiitorivSation iHant toujours 
acc'ordei* sur demanch*. ('est ainsi jiar exeinple cpie furent satis- 
faites sans dilliciilte unc demandc du 13 janvicr 1(^15 |)()ur le passage 
de onze soldats de Damao a Nagar-Aveli (contre-m(!*nioire, annexe E. 
IV 25) et une autri^ du 22 mars 1915 pour le passage d'un soldat 
de (ioa a Nagar-Aveli (tft/rf., annexe n"" 26). An coiirs de l’ann&‘ 1915, 
le (iouveriKunent di‘ Bombay re^ut soixante-dix-neuf demandes 
d’autorisation ])our le })assage de soldats ])ortugais sur le territoirc 
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1916 and 25 August 1917 also sevcnty-nino apjdications wore made 
for th(' samt‘ purpose. A])parently. in no instance was permission 
refused. 

5. Earlier, iwocasesof pa-ssageof Portuguese soldiers across British 
territory, thougli they do not bear din'ctly on sucli transit between 
Daman and the (‘uclaves, are particularly signilicant in coasidering 
the (]uestion of a local custom for such passage on the Indian ])enin- 
sula. On 26 Novi^mber 1901 tlu‘ [\)rtugues(‘ (’onsul-Ch'ueral asked 
the Governor-! h^ieral of India for jx'rmission to stud a ddachment 
of 20 soldiers from Daman by land through Boml.)a\’ to (ioa and 
requested liim to issui' “urgiMitly” the ruressary orders for tlje 
|)assagc. This permission was given two days later in a reply of 
2S November jqoi and ciuitirnuMi on Xo\eml)(‘r i()oi. adding 
a roqiK'Si that: 

“...on lutiire oeea.siuiis the d.ite of tin* ]>ro|ios(‘d inoeeinenl ofsueli 
detachments may be stated, and that siitfieient notice may be given 
to enable tln^ orders of the Governirumt If) hr ot)tained and instnie- 
tions to he issued to tin- hical autlioi ities’* (('oiinti'r-Memorial. 
.Annex No. 51). 

Again, wluai tliere was a rebellion in 1912 against the lA)rtuguese 
Government in (ioa, ])ermission was asketl on 3 August 1912 of 
the (lON'ernincut of Bombay and it was granted by the (iovernment 
of India tlu* following da)\ stating that they “have no objection 
to their ])r()|)()sal to marcli one officer and sixty ukti across ten 
kilometr(‘s of l^riti.sh territory”, “as a .s|)ecial case”. 'Fliis detach¬ 
ment did not travel as expected, in October of the sanu‘ year, 
howe\’er, the Portugvie.se rf(.)vermnent at (ioa again n'que.sted 
permission to send sixty men in tlie charge of an officer for about 
thirty milc*.s across country to the IV)rtuguese border. The rejdv 
of the (jovernineiil of India was again in tlu? allirmalive, stating: 
“In th(* opinion of His Excellency we should not allow them trans¬ 
port by train, hut otherwise there is no objection.” The passage of 
the detachment in qm^stiuii duly took place on tlu‘ 13th and ibth 
November of the same year (('ountei-Memorial. .Annex ('. No. 32). 

b. The ]xissag<‘ of armed ])olice was providc^d for in Article XVI 11 , 
paragraph 2, of the same Treaty of 187N, which states: 

“Tiii* revenue, magisterial and police authorities of the Indian 
dominions of the Higli ('ontracting Parties shall cordially c(>-o])e]ate 
with each other for tlie maintenance, on the coimnon lines of traffic 
and elsewhere, of ])erfect security of ])ersf>iis and property; and in 
th(‘ puisuit of criminals and }>er.^on.s tugaged in smuggling and 
contraband juactice.s, tln^ said a’lithoril ies of the one High Contracting 
J*arty may cross tlic frontier and enter the dominifuis of tlie otlier 
High ( ontracting lAirty; Prox ided that in such dominions they shall 
art in accordance witli the local laws and the provisions of this 
Treaty” (Countei-Meimn ial, Annex No. .40). 
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britciniiiciucr. Soixtintc-dix-ncuf dpiiiandcs analogues furent presen- 
tees entre le (Uk'enibn* Kjib et ]v 25 aoiit 1017. L’autorisation 
IK' flit appjiremment jamais refusee. 

5. Anterii‘urenu*nt, deux cas de passage de soldals purtiigais sur 
territoire l)ritanni(|ue, s’ils sont sans rai)iH)rt direct avec le transit 
i‘ntr(‘ Damao i‘t 1(‘S enclaves. n'i‘n revelent pas moins une impor¬ 
tance parliculien* cjuant a la (juestion d’uiu' couturiK* locale* eii 
iiiatien* de ])assage dans la peninsule indienne. Lc 26 noxeinbre 
rf)oi, 1(‘ consul general du Portugal a d(‘mande an gouN'erneur gene¬ 
ral de 1 hide rautorisation de faire passer par voie de terre de Damao 
a (loa \'ia Jlombay uii detaclu'nK'nt de \'iiigt soldats en le priaiit de 
< 1 (inner d'f urgence M les ordr(‘s necessairi's a ce passage. L’autori- 
satioii a ete donnee deux jours pins tard dans uiu* re])onse du 28 no- 
vembre igor et conlirince !</ "jo noveriilire, par une lettre deman¬ 
dant (*n outre: 

'■ ... a I'ax’fiiir de hien voiiloir indi«jiuT la date du transport}impose 
d(‘. CCS detaclieinenls et de rannoncer assez tot i>oiir laisser le temjis 
d'obtenir les ordres du (iouverneTnent et d(‘ donner des instructions 
aii.x aiitorites l<)cal(‘.s »• (contre-menioire, annexe ('. n' 31). 


1 )e meiiK' ru igi 2 , Itirsgirime rebellion a. eclate t'onirc le (iouverne- 
m.'inent portiigais a (ioa, nni* autorisation a. (He demandee ]v 3 a.nut 
igi2 an (ioin'ernement de Bombay et elK* a (He accordee K* lende- 
main i)ar Ic, Gouvernement de Tlnde ([ui a dcHdare (]iril ne s'oppo.sait 
« nullemeiit a la projiosition de faire passer nn ofticicr et soixante 
hommes snr dix kilometres de territoire britanniqne ... k titre 
spt'cial ». (‘e d(Haclu‘m(‘nt n'a pas fait le mouvement prinai. Mais 
cn (ictobre de la int'nu* annei* le Gouv(*rnt*ment portugais de (ioa 
a s()llicit(:* a nouveau rautorisation de faire passer soixante hommes 
sous les ordres (run olficier sur environ cinquante kilonuHres 
jusqu’a la frontien* portngaise. La reponse du (lOuverneirK'nt 
de riiide a Hr une fois de plus affmnative: ( Son Exc. estime 
<iue nous ne devrions ])as accordiT le transport en train, mais 
qii'antrenient il n’y a pas (robjection. » Le passage du dtHachc- 
inent en (piestion a bi(‘n r\\ lieu l('s 15 (.*t ib novembre de c(‘tt(* 
mi^me anni'e (contn'-iiKHuoin', annexe ('. n ’ 32). 

6. Le passage* di* la yiolici* arinee* eHait jutVii au denxit'ine alin('‘a 
d(‘ I’article X\HII du ineme traite de 1878, (]ui dispose: 

« Les anloriti's hscales, judiciaires et de ])olice des possessions 
indiennes dt's Hautes Parties coiitraclantes coojieriTont cordiale- 
ment jxiur maintenir, dans les lignes de tratic comniun et ailleurs, 
la parfaite seciirit(; des personnes et des proprietes; ('t, dans la 
poursiiite de criniinels cl de personnes se livrant a la contrebande, 
lesdites autorites de I’une des Hautc'S Parties contractaiit(^s pourront 
traverser la froiitiere et eiitrer dans les Etats de I’autre Haute 
Partie coiitractanle, pourvu que dans ces litats elles agissent en 
conformity'' av(^c les lois locales et k'S stipulations cln present traite > 
(conlre-metnoire, annexe n" 40). 
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This provision relating to the passage of armed police and other 
authorities was evidently based upon the practice which had already 
b('en established during the years preceding the conclusion of the 
Treaty of 1878. Previous authorization was not expressly stipulated 
in the Treaty as nect‘ssary. nor was it always required, in practice, 
for such passage, as will be indicated later. 

7. When the Treaty of 1878 expired in 1892, the reciprocal arrange¬ 
ment for passage of anned polict* continued in practice. By an 
arrangement of 1913 parties of Portuguese armc'd police wore 
allowed “to travel across intervening British territory when it is 
necessary for them to do so in journeying from one part of Portuguese 
India to another, provided that previous intimation (not ]>revious 
authorization) is given to the local authorities” (('ounter-Memorial, 
Annex C. No. 53). By an agreement of 1920 armed ])olice, as well 
as unarmed police of one party in actual pursuit of an offender, 
may continue the pursuit uninterrupted in the t(*rritory of the 
other. It also })rovided that armed ])olice below a ccTtain rank should 
not enter the territory of the other party without consiuit pm'viously 
obtained. A]^parently this nstriction did not apply to those above 
that rank. Under an agreement of iqqo, })assage of Portugut'se 
armed jKdice over the Daman-Silvassa (Nagar-Aveli) road was free 
provided that the party did not exceed ten in number and that 
intimation of tlu' passage was gix en to the British authorities within 
twenty-four hours of the j)assage. For any such j)arty of more than 
t(‘n in number tra\'elling over the road it was necessary to obtain 
the concurn^nce of the British authorities, as heretofore, by j>rior 
notice. 

8. In res}.)ect of the requirement of })ermission for ])assag(‘ of 
Portuguese troops and armed j)olice ovvr intervening I^ritish 
tt;rritor\*, it is useful to note what the practice in fact was. When 
the (Tovernor-General of Portuguese India stated in a letter of 
22 December 1890 to the (jovernor of Bombay that “Portuguese? 
troops nev'er cross British territory without previous permission”, 
an investigation was ordered by the Britisli authorities and the 
District Police Inspector of the? Bulsa Division reported on 28 Febru¬ 
ary 1891 that “on a number of occasions Portuguese armed men 
had passed through Jkitish territory without j)(Tmission“, adding 
that “British police? sometimes W'ent armed into Portuguese terri¬ 
tory, and were not subjected to any interference". He recommcnd(?d 
that this state of affairs be allowed to continue. The Commissioner of 
the Northern District and the District Magistrate of Surat concurred 
in the view that this reciprocal understanding should be maintained. 
Accordingly, in reply to the Governor-General of Portuguese India, 
the Secretary to the Government of Bombay, after stating that 
an investigation found several instances of troops (Portuguese) 
e.scorting treasure from Daman to the railway station, taking a 
prisoner to Wapi from Daman, proceeding through British villages 
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( ettp (lis])()sili()n visant le passage* de la i>olice arinee ct d'autn's 
autorite's s(‘ fondait evddemment siir la y)ratique deja etablie an 
rours dcs ann(kfs ayant precede la conclusion du traite de 1878. T.e 
traite n’enonce pas ex])ressc‘ment la neccssile dc Tautorisation 
prealable el, coninie on I’indiquiTa plus loin, celle-ci n’etait pas 
loujours requise <;n praticpie en vue du passage. 

7. Ouand le traite de 1878 prit fin en i8q2,raccord reciproqiu;pour 
\c ])assage de la police annee continua en pratique. Par un arrange¬ 
ment de iqi3. les detachemeiits de police porlugaise armes etaient 
aiitorises a « traverser le tc^rritoire britannicpie intermediaire quand 
il leur est nc^cessairc de le faire pour se rendre d'une region de 
rinde porlugaise a une autre, ]>ourvu ejue les autorites locales 
en aient re^u notification prealable » (il ne s’agit pas cP an tori sat ion 
l)nkda])le) (contre-memoire, annexe* (’. n'' 53). Par un accord de 
i()20 la j)o]ice, annee on non, de riiTU* des })arties poursuivant 
et’tectivement un delinqiiaiit pouvait continu(‘r la poursiiite sur le 
l(‘rritoire d(* Pautre .sans etre intf*rrornpue. L’accord dispo.sait 
rgalemeiil cpPau-de.ssous d un certain rang les ])olicier.s armes ne 
de\'aient ]ias ])enetrer sur le territoire de Piiutre ]:)artie sans consente- 
ment prealable. C'elte n'.striction ne s’ap])li(|uait ai)parenim(mt 
piLS aux agents d’un rang ]>lus eleve. Aux termes d’un accord de 
1(‘ passage des j)oliciers portugais armes sur la route* de Damao 
a Silvassa (\agar-Aveli) etait libn^ a condition qu'il ne se fit pas 
en groupe.s do plus de dix jx^rsonnes et cpie leur }>assage fut signale 
aux autorites britanniques dans vingt-ijuatre heures suivant 
ce jiassagc. Pour les groupes de plus de dix agents circulaiit sur 
ladite route, il (Halt nece.s.saire d'obtenir comme auparavant Passen- 
timent des autorites britaniii(iues par voic de notification prealable. 

S. Au sujet de Pant orisation exigee ]X)ur li? pas.sagx* des troupes et 
de la polic(^ armee portiigai.ses sur le territoire britannique inter- 
rnediaire, il e.st utile de \’oir quelle euait en fait la ])rati(iuc. Lorsque 
le goux t rneur general de PInde portugaisc* declara dans une lettre 
du 22 decembre 1890 au gouverneur de Bombay: «les troupes 
portugaises ne traver.sent jamais le territoin* britannique sans 
iiutorisation prealabli* )>, lt*s autorites britanniejues ordonnerent une 
eiKpiete et le Distnei Police Inspector de la di\dsioii di* Bulsar rap- 
|)orta le 28 foN rier i8qi .< (ju'a plusieurs ret)ri.ses les forces armees 
portiigai.ses avaieiit tra\ erse le territoire britannique sans autori- 
sation ajoutant « que la police britanniciue entrait parfois en 
armes sur li* territoire fiortugais sans que i>(‘rsonne ne s’y opposat ». 
Il r(‘Commandait k* maintien de cet etat de choses. I.e Commander 
of the Norihern District et le District Mag,istratc de Surat estimaient 
egalement que cette entente reciproqiu! devait etre maintenue, En 
coTisixpience, le secretaire du (jouvernement de Bombay, apres 
avoir declare dans .sa reponse au gouverneur general de PInde 
portugai.se que P(;nqued<‘ avait revele plusieurs cas de troupes 
(portugaises) escortant un envoi de fonds de Damao a la station de 
chemin de fer, transferant un prisonnier de Damao a Vapi, se ren- 
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from Daman to Dadra and back again, or again going from Anibli 
to Dadra, without any application or notice to the local authorities, 
and remarking that '‘these instances have doubtless not been report¬ 
ed to H.H. the ( jo\'ernor-(ieneraI, and under the rule which he has 
laid down it would seem that notice of such transit should have 
been made to the District Magistrate of Surat”, concludes: 


“At the same time I am directed to obserxe that this (iovernment 
has no n*ason to suppose* that tlie |>arties or ])(‘rsoris, who have passed 
armed through tht*se strips of British territory, ha\'e not conducted 
tliemsi*l\'es witli perfect propriety; and the (i. in ('. has given orders 
that, in tlie absence of any special reason, tliey sliould not be inter¬ 
fered with. 1 f siicli inowments or transfers can be anticipated doubt¬ 
less tin* Bortuguese authorities on tlie sj)ot will prevent the risk of 
any delay or of any furtiier corri‘spondence by adhering to tlie rule 
mentioned in H.li. It'tter 'that I\)rtugui*se troops iie\er cross Br. 
territory without |.)ie\'ious permission’. Ihit as already stated by me 
the Dist. Mag. at Surat has been informed that this (iO\(‘rnineiit 
does not wish any interference exv'i’cised in the circumstances now 
reported,’’ (Rejoinder. II. pp. 223-224.) 


9. It is thus evident that for lh(‘ pas.sage of Bortugiiese troojis on 
the Daman-Sih as.sa (Xagar-Ax elij road, pr(‘\'ious authorization was 
not always required, in practice, notwithstanding the jirovisions 
of Article XMII of the Treaty of 1S7S to the contrary. 

10. On the (juestioTi of tln‘ passage of Bortugiuse armed police, 
reference has been made above to the agreem(*nt of 1940. The origin 
of this agreement and the discussions leading to its conclusion also 
aj)i)ear sigmificant in ascertaining the ]nactice whicli })revailed and 
the considerations which lay behind it. Following an incidint 
relating to the arrest of a (iiTinan missionary in April, 1940, by a 
British force in British territory consisting of three unarmed military 
men and four armed nieri, on a bus going from Silvassa (Nagar-Aveli) 
to Daman, the Goxernment of Portuguese India suggested: 


“the ])os.sil:)ility of coming to an underslanding witli the (iovernment 
of Bjimbay, by which ou this road, and only on this road, owdng to 
its special iiatun-, armed police forces of both the (iox ernments may 
trav(‘l freidy, independently of any prexious authorization”. 
(Counter-Memorial, II pp. 322-323.) 


Before taking a decision on the proposal and replying to the 
Government of l^irtuguese India, the Government of Bombay 
consult(‘d the xarious British authoriti(\s concerned. At first it was 
thought that 
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dant de Damao a Dadra ('1 retour ])ar d(s villages britanniqiies, ou 
(‘iicore d’Anibli a Dadra. sans presenter d(‘ demande ni de notiiication 
aux autorites ]oeal(*s, et apres avoir obscTve f il n’est i)as douteux 
que ces eas n’ont })as tHe portes a la ronnaissancc' de S. Ii!xc. le 
gouvcTiiiMir general, et si'Ion la regie <ju’il a tixee il sernble que de 
tels passage's auraii'iil dii etre signales an District Ma^iistrate d(‘ 
Sural ». coiicluail eii ces tt'rrnes: 

« 1lii nieine Ufmps je suis charge de fain; observer (jue ce (ioiiver- 
iieinont n’a aiicune raison de snp])osc‘r (jue les detach(‘inents ou les 
personn<‘s (jui out traverse rn arines ces portions du terriloire 
l^ritanni(jiu‘ nt* st' soi(‘nt ])as conduits aver une al)Solue correction, 
el le gouverneiir on conseil a donne I’ordre de ne pas entraver 
hnirs deplaceiiKMits sans motif parliculier. Si di' tels inoiivem(?nts 
ou transferts ]>(‘uvent etre ])revus a I’avance, il ne fait aucun doute 
que li'S auloriles lr>cal('S portugaises eviteront de s’exposer a des 
ri'tards <>u d’avoir a engager une nouvtdle correspondance en S(* 
conformant a la regie doiit fait etat la Jettre d(‘ S. Kxc. aux t(*rnies 
de laijuelle " les troupes portugaisc-s ne traversenl jamais le tiTri- 
loire britanuique sans aut(»risation prealable », Mais. ('onune 
je I'ai deja indiqiK*. h* District Mai:istralc de Surat a ete iuforme 
<|U(* re t iouveriiernenl ne vent pas (ju’il soil apporte la mrundre 
entrave dans les cireonslauces clout il est fait cHal. » (I)upli(|ue. 
Vol. II, pp. J.; 

Q. II (.-St (lone e\'ideiit (pie, pourle i)assag<' de troiijx'S |>ortiigaises 
sur la route dc' Damao a Silvassa (Xagar-Aveli), la. demande d'anto- 
risation prealable n’elait ])as toujours exigee dans la i)raticiue, noii- 
obstant les disjxjsitions ciuitniires de Tartiide XVlIl du traite de 
TS7S. 

10. Dour la (jueslioii du passage d(‘ la})olire arnuV i>ortugais(‘, on 
a fail etat jiliisliant di' I’accord de Kjqo. L'origine di* cet accord et 
les negociations ipii ont abouti a sa conclusion paraissent egalomenl 
revelatrici'S lorsqu’il s’agit dc dernontrer la prati(pu* cpii a j)revalu 
et l(\s considerations (jui ont conduit a rado])ter. A la suite d'un 
incident relatif a rarrt'stalion, en avril ic^qo. d’lui niissionnairealle- 
inand en territoire britannicjiie par un detacheineiil britanniquc' 
com))ose de Irois lioinmes non arines et de cpiatre hoinmes arines, 
dans un autocar allant de Silvassa (Xagar-Aveli) a Darnao, le 
(doiixerneinenl de riiide ])ortugaise a suggere: 

<< la p(»ssibilite de conclure avec le (louvernemeiit de Bombay un 
accord en vcTtu diiqiiel. sur celte. route c‘t seulemeiil sur cottc: 
route, a raison dc' son caractere particuliiT. il .serait permis a des 
for(*es di‘ polic'e arnuV dc\s deux Diouvenu'uunits de circuliT libre- 
nient. iu(le]H^iKlamment de toute auU»risation prealable (('ontre- 
menioire. vol. II. p]). 322-^2^!.) 

Avant de si* |)roiu)n('er sur cette pn)i)Osition el de lepoudre au 
(iouvernement de I'lnde fiortugaise, le (iouvernoment de Bonibav 
a consulte les diverses aulorites britanniipies interessees. On a 
(Vabord formiile le point dc vue suivant: 
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“in x’icw of tlx* reasons stated by the Government of Port. India, 
there seems prima facie no objection to aj^ree to the understanding 
which the Govt, of Port. India have ])ro|)Osed’'. 


But some ci)nsidered it 

“di^sirable to hii\*e some sort of control or check o\'er tlu* mo\'emt*nts 
of armed ])olice forces. G.K., P.D. No. ^540 of ,^o.7.i()i5 (requiring 
j>re\'ious notice of passage) is ont* way of securing this. Tlie ([uestiou 
is not one of mere administrative dt‘tail. If a general permission is 
to be given, it may have to be coiqded with some rt'strictions, e.g. 
as to number, pur}H>se. t*tc.“ 


The Political and Services Departnumt of tlie (io\ernment of 
Bombay then recommended acceptance of the proj^osal, 

“subject to the understanding that tlu; number of th<‘ armed police¬ 
men of tlie Port. (io\'t l^r. Govt allovv(‘d to traverse tlirough the 
Britisli portion Port, portion of the Daman-Silvassa road simuld 
be restricted to the actual requirements in eacli case and tJiat 
intimation of the march of the* armcnl police* forces through the 
territories of the Port. (lovt l>r. Govt should be gi\en to the local 
authorities by the Br. Govt Port. (io\T as soon as ]>ossible after the 
march takes place". 


In the opinion of others consulted, “this would not achieve the 
object’' and tin* “distrust” was shared by another who thought 
"that without clu*ck and control of a fairly (‘asily exercisable type, 
the procedure is fraught with danger”. Hence the ])recisel>' worded 
formula wdiich, finally' suggested by' the ('ommissioner of the North¬ 
ern District, was incorporated in the agreement of 1940. 

11. Thus it appears clear from the foregoing review' of the facts 
that during the first sixty y'ears of the British piTiod, the prevailing 
practicii of allowing jiassage of troops and armed jiolicc^ of one 
country through the inter\’ening territory^ of the other was based 
upon reciprocity- and it had already^ develojied into a local custom. 
While military units thus travelling must be in iiossession of pas.ses 
issued bv their ow-n Government, this requirement docs not appear 
to have applied to armed police on duty. However, no previous 
authorization for cither category of jiassage w'as necessary. 


Even during the yieriod when the Treaty of 1878 was in force, 
though Article XVTII of it exj)ressly^ provided for the requirement 
of a formal re^juest and permission for entry of the troops of one 
High Contracting Party into the territory of the other, Portuguese 
armed forces on a number of occasions, as indicated by the Govern¬ 
ment of Bombay in its reply to the letter of 22 December 1890 of 
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«( ()in])ti‘ tiMui des motifs invo(]ues par le (ionvcrncinent de Tlnde 
porlugaise, il nc setnble pas cju'il y ait a y)reniicTe v’^ue d’objection 
a acccptcT Taccord (ju’a propose le Gouvemement de Tlnde por- 
tugaise. » 

D'aiiciins onl cepeiidant jugo: 

« souliaitable (I’iniposer un certain controle ou line certaine regie- 
mentation aux moiivements de. la ])olice armtk^. Le G. R., P. 1 ). 

454^^ PI* date dii 30.7.11)13 fexigeant la notification j)realablc du 
t)ass«agi*) en fovirnit mo^'en. 11 ne s’agit pas seulement d’lin simj>le 
detail iTordri^ adinini.siratif. Si Ton doit accorder line auloriScation 
de caractenr general, il pent y av'oir lieu de I’assortir de certaines 
restrictions, ri;latives })ar exe.mple an nombre, a Tobjet, etc. » 

Le Political ami Services Deparimeni du (rouverneinent de llom- 
l)a\’ a j)ar la siiiti* reromniandc Laccepfation de cette yuoposition, 

»' el ant enlendn (j iie les (dfectifs de la police* arniiHi du Gouver- 
nenu'iit jH)rtiigais on du (iouvern<‘rnent brilannicjue autorises a 
traviTser \v tronc;on britannicpie on le troiK'on yiortugais de la route 
d(* l)aina(» a SiKassa r(‘spectivement seront limites aux besoins 
reels dans chai|ue cas, el (lue notification du passage d(.*s forces de 
])olice armet* dans l(*s lerritoires du Gouvemement portugais ou du 
(ioiiverneinenl britanni(|ue sera donnee aux aulorites locales par 
le (ioiiv<‘rneinent britannique ou le Gouvemement portugais res- 
j)ectiv(‘ment des (|U(* yiossiblc ayires Text^'iition de ce deplacement ». 

Selon <l’aiitres avis, « cela ne reyiondrait pas k Lobjectif ])Our- 
suivi >» et ce " sc(‘])tii'isme etait partage d'autre part car, « sansune 
regleiueiitation et un controle qui soient assez faciles a exercer, 
ci'tte procedure est plidne do risques ». D'ou la formule libellce en 
tenues precis finaleini'iit suggere.(* park* (^rmmissioncrof Ihr Northern 
District, <|ui a ote incoryioree dans I'accord de 1940. 

11. L’exanien des fails auxqiicls 1 ’on vient de proceder niontre done 
clairenieiit cpie, yn'iidant les soixante pr(*mieres aniie(*s de la periode 
britannique, la pratique qui a }>revalu d'auloriser le passage des 
troupes el de la jiolice annee d'un pays dans k* territoire interme- 
diaire de Lautri* etait fondtV; sur le principe de la reciy)rocile et 
avail d’ores et deja (loiine naissance* a une coutume locale. Alors 
que k‘s (‘tfectifs uiilitaires.se depla^aiit dans ci*s conditions devaient 
dett*nir des laissez-passer delivres par leur jiroyire (iouverneinent, il 
ne sembk* pas <jue cette exigiuice st* .soil ayipliquee a la yiolice 
ariTuS* dans rex(‘rcici* de ses functions. En revanche, pour aucune 
de ces d<*ux categ^irics il n’efait necessaire de solliciter une aiitorisa- 
tion prealable <1(* ])a.ssage. 

.Meine an coiirs de la periode pendant laquelle le traite de 1S78 
a tHe i'll x'igueiir, bien (pie Larticle XVIll (iudit trait(!‘ prevoit ex- 
])ressein(*nt la uecessite dv d<;niander fonncllenient et d'obteiiir une 
autorisation pour Li'iitrei* d(‘S trouptvs de rune des Hautes Rarties 
contractant(*s dans le territoire de Lautre partie, les forces de police 
annee portugaises, en un certain nombre d’occasions, comine La 
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the CioviTiior-tGeneral of Portuguese India, travelled on duty across 
British territory without having applied for and obtained previous 
authorization, espeeialh^ on the Dainan-Silvassa (Nagar-Aveli) road. 
What appears even more significant is the fact, as cited aliove, that 
tlie British authorities exyirissed their preference for the continuance 
of this ])ractic(' of non-interference with such passagi's, obviously 
in recognition of tlie nt'cessity for them as well as out of considera¬ 
tion for their own convenience on the recijirocal basis. 


12 . There is notliingin the record to show that tins practice untler- 
went any significant change aitc^r the lajise of the Treaty of 1878. 
The agrei'inents of i<)2o and 1940. while in one of them the 

reciuin'iiient of previous authorization for the passage of armed 
forces was reattirmed, formalized this customary practice with more 
precision as r(‘gards the jiassage of Portuguese armed police tlirough 
intervening British t(Tritory. 

T], During the i)Ost-British period, up to 1954, this practice 
was a])parently als(^ respected by India. 

14. As regards arm.s and ammunition, etr .. Section 17 of Act XXXI 
ol i8()o re(ium*d, for theii’ importation into British territory, a 
licence from the (iovernor-Cieneral of India in ('ouucil, or from 
some oftic(T authorizi^d on his behalf by the ('lOXiTiior-dencral of 
India in ('oimcil. This Act was replaced by the Indian Arms Act 
of 1878 (Counter-Memorial, Annex (*. Xo. 59). Section b provides 
that no person shall bring or take by sea or land into or out of 
British India any arms, ammunition or military stores i‘xce[)t under 
a licence* (with excc‘j)tions not r(*l(‘vant Iktc). Section lo emjiowers 
the (jovernor-(ien(Tal in Council to regulate or ])roliibit th(i tran.s- 
port of any description of arms, ammunitions or military stores. 
The Indian Arms Rules of 1879 (ibid., Xo. bo) j)rovides for the issue 
of licences for the irnjiort and ex])ort of arms, ammunition and 
military stores. In 1880, the GiAernor-Geiu'raJ in Council added 
Rule 7 A to these Ruli's {ibid., X^). 60). Ruli; 7 A (a) provides that 
nothing in the RuJ(\s should be deemed to authorizti the grant of 
a licence to import arms, ammunition or military stores from Portu¬ 
guese India. Rule 7 A (h) provides that nothing in the Rules should 
bedeerned to authorize the grant of a licence to export to Portuguese 
India any arms, ammunition or military stores, unless thej" were 
exported for the exclusive use of, or covered by a special import 
licence issued by, the Government of Portuguese India. This Rule 
7 A(bj was made to conform to paragraph 4 of Article XVIII of the 
Treaty of 1878, one jirovision of which reads: 


“Tht‘ exportation of arms, ainmunitioii or military stores from 
the Indian dominions of one of the High ('ontracting Parties into 
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indiqiie Ic (iouvtTncrrifnt cle Bombay clans sa reponsc a la letlre clu 
j^ouvorrumr f^cncral cle Tlnck portiigaisc* en datp dii 22 decembre 
i8()0, ont traverse le lerritoin^ britannique dans I’exercice de leurs 
fonctions sans en a.v<>ird(‘mandeet obttmii I’antorisation prealable, 
notamment siir la route de Damao a Silvassa (Nagar-Avcli). Plus 
signilicalif encore est le fait rite plus haul que les autorites britan- 
nicjues ont declare j)nHerer continuer a observer la pratique consis- 
tant a ne |)as entra ver re j^assage en reconnaissant evidc^mment la 
necessite pour eux-rnenu^s et cedant a des considerations de com- 
modite perscuinelle sur la base de la rckaprocite. 

12. Aiu'un element du dossier ne rnontre que cette prali(|ue ait subi 
auciiiu* modification im])ortante apres que le traite de 1S78 eut })ris 
fin. Les accords di‘ iqi3. D)2o et iqqo, tandis (jiie run d'entre eux 
rc\'iflinnait la necessite d’une autorisation j)realable pour le passage 
des forces armees, ont formulc cette prati(iue couluinien* avec 
davantage de j)nVision ])our le passage de la |)oli('e arme(' ]H)rlU“ 
gaise sur h* terriloire l>rilannu|U(‘ intermediaire. 

13. Au cours (It* la pt^iode ])Ost-britannique. jiis(jii’en iq54, il 
semble (|ue rindc* ait egalement res])ecte cette ])ratique. 

14. Pour li‘S arnies ('t les munitions, (dc., Larticle 17 de lMc 7 XXXI 
de 3«S()0 exigeait pour rimj>ortalion en territoire britannique une 
licence accordee soil par It* gouverneur generid dt* riiide en constdl 
soil i:)ar un fonrlionnaire autorise a cet effet par le gouverneur 
general en conseil. ('et Act a cle rt*mplace par VIndian Arms Act dc 
1878 (contre-ineivioirtL annexe it 59). L’articlt* 6 dis})os(‘ que 
nul n(‘ transj)ort(‘ra par terre on par mer a destination ou en pro¬ 
venance du territoire britaniiitjue des armes, des munitions ou des 
f(»urnitures militair(*s s’il ne justifie d’line licence (sous certaines 
exceptions non pertinentes ici). L article* 10 habilite le gouv(*rncur 
general en conseil a regleineiiter ou interdire le transport de toutes 
armes, munitions ou fournitures militaires. Les Indian Ar^ns Rnles 
de 1879 {ibid., n‘ ()o) lixent les dispositions relatives a la dcyivrance 
de licences pour I’iin])ortation et Lexportation des armes, des muni¬ 
tions et des fournitures militmres. En iSNo, le gouverneur general 
en conseil y a ajoute la regie 7 A (ibid., \v ()o). Cette regie dispose 
a Lalinea a) que rien dans les Rules ne sera considere comiue auto- 
risant 1’octroi de licences en vue d’importer des armes, munitions 
ou fournitures militaires ])rovenant de rindc portugaisc; a Lalinea 
b), (]ue rien dans les Rules ne sera considere comme autorisant 
Toctroi de licences en vue d’exporter a destination de Linde portu- 
gaise des armes, munitions ou fournitures militaires, a moins 
qu’elles ne soient exportees i>our I’usage exclusif du Gouvernement 
de Linde ]K)rtugaisc ou qu’elles ne fassent Lobjet d’une licence 
speciale d’importation delivree par le (iouvernement de Linde 
portugaisc. La regie 7 A h) etmt conforme au quatrieme alintxi de 
Larticie XVIII du traite de 1878, qui disposait: 

«l/exi)ortation (i’anne.s, de munitions ou fournitures militaires 
des j)OSsessions de Lime des Hautes Parties contract antes dans 
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those of the other sluill not be permitted, except with the consent 
of, and under rules approved of by, the latter, fhe (io\erninent of 
llritish India and Portuguese India shall co-()perat(‘ U» enforce «all 
such rules as are lierein contemplated." 

Although Rule 7 A (b) was repealed in 1895 after tlu' Treaty of 
1878 lapsed, Rule 7 A (a) remained in force and was re-enacted in 
new Rules in 1909 and in subsequent re-enactments {ibid.. No. 66). 

13. Hut the signiticant point to note is that the t'ffect of this Rule' 
7 A (aj was merely to make it necessary to address a])])lications not 
to th(* (iovernment of Bombay, which could grant a lict'nce onlv 
for tlj(‘ export of arms and ammunition, but. as was the* case 
under the Act XXXI of i860 referred to above, to the (iovernment 
of India, which alone could sanction im})ortation of arms and 
ammunition from Portuguese India. Thus, when applications for 
authorization to transport arms and ammunition, wlietluT they wi‘re 
from Daman to Xagar-Aveli, or from (loa to Xagar-A\T*li, or from 
Nagar-Aveli to Goa, were so addressed, the n‘<|iiesti‘d authori¬ 
zation was always granted by the (iovernment of India, regardless 
of whether the articles consisted of rilles or bandoliers, or ‘‘c(Ttain 
rifles and cartridges”, or “certain guns and cartridges”. lM)r example, 
such applications W(*re granted on 28 Xo\’('rnber 1898, and again on 
28 January 1915 and i October 1917 (Counter-.Mt^rnorial, Amu'X 
Nos. ()4 and 65). Applications made on 11 January 19J9 for free 
transit for three muskets being sent from NagaT-.\veli to Daman 
and three others to sent from Daman to Nagar-.\^*eli (Counter- 
Memorial, Annex IC. No. 40) and on 24 -March iqjp) for eight muskets 
with 400 cartridges and one revolver with 50 cartridges {ibid,. 
Annex Xo. 41), and on 17 April 1940 for free transit for 52.()0(> 
cartridges to be sent from Daman to Nagar-.\veli [ibid.. No. 42), 
were likewise all granted. 

lb. The conclusion to be drawn from the |)ractice of the British 
authorities in regard to I\)rtuguese arms and ammunition is that 
while their importation into British t(Tritory was nominally sub¬ 
ject to the strict ])rovisions of the .Arms Act and .Anns Rules for 
geiKTal ap[)lication, s])ecial dispensation was alwa\'s granted by 
the (iovernment of India which was alone competent to authorize 
it. This was a natural and understandable j^ractice. for the passage 
of arms and ammunition, like that of troo})S. was a matter of greater 
imp)ortance to th(^ territorird sovereign in con.sideration of security 
than the passage of goods and civil officials, and then^forc; required 
mon; effective control. But the need of troo])s and arms and .ammu¬ 
nition, w^heruA'cr it arose, was also ]uore iin])erative for the exer¬ 
cise of her sovereignty by Portugal over th(‘ enclaves and obviously 
this factor was fully realized by the British authorities. In order to 
obviate misinterpretation of the general provisions of the Arms 
Act and the Anns Rules, particularly Rule 7 A (a), and consequent 
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(If J'autrt' nt* scTa point pcrmiso, ex(*.(‘}>t(^ avec' Ic <‘<>nscnt(*ment 
<le cftU* (lernierc* (^t sous los ro;;^lemi'Tits ai)|)rouv('‘s ]xir fll(\ I.es 
(joijvmienu'nts rindc britannitjuu cl <lc rindc portugaise s’uni- 
rout ])our a]>j)li(|uc.r Ics r(‘gl(‘mcnt:s traitcs dans rxA article. ■» 


J^i(‘n (pic la regie 7 A bj ait vie abrogi^e en i>>g5 apn'is rpic le traite 
de 1878 flit vena a son tiTme, la regie 7 A a) vst dcuiKuin'c cui vigueiir 
et a etc Tiiainteiiiu* dans Ics iioiivellc'S Nules proniulgiuu's en 1909 
ainsi (pi(' clans Icurs naniscs cn viguciir siicMU'ssiA’cs (ibid., iv' 66). 

15. \lais 1 (‘ point intc'n'ssant a not(U‘ cst (pi(‘ c(‘ttc regli‘ 7 A a) sc 
bornait a imp():.(‘r epic l*s dcunandcs soiiud a/ln/ssccs non pa^ an 
tiouvi'incincnt dc IV)ml>ay. (jiii nc poiivait accordcr dc lic(*nccs (pic 
pour rcxj)()rlali()n d'arTnes ct dc munitions, inais, comiric It* dis]>o- 
sait r. I (7 XXXI d(‘ 1S60 siisiiK-ntionnc, an (lOin criKanfaii dc I’liidc 
ejui sell! |)ouvait aiitoriscr riinp(»rtalion d’amics ct dc nnniilions en 
provenance d(‘ I’lndc j>oringaisc. Ainsi, lors(pic Ics d(‘nia.ndcs (Van- 
torisation dc transporter dcs armes <1 d(*s munitions, (pTil s’agit 
d*un transit dc Damao a Xagar-Avcli 011 cb* (ioa a Nagar-Avtdi on 
dc Xagar-Av(‘li a (loa. iHaitait ainsi adresstrs. Ics aiitorisations 
d(*man(lc(/s('taicnt ton jours ac(*ord(Vs park* (iouverncinent de rinde, 
(pi(*ls (pi(* fussent Ics ariiclcs: firsils on carlouchicrcs, <\.‘nams 
typ(‘S (i(* fusils ct dc cartouches Des demandes de cc genre out 
•etc* satisfaites Ic 2S novimibre t 8()8, ]>uis a nouveau le 28 janvier 1915 
ct 1 (‘ I*-** octobre 1917 (contre-in(?inoire, ann(*xc C. n<^s 64 ct 65). L(is 
dernandes d(‘ libre transit fait(*s Ic* ir janviiT T()49 ])our trois mous- 
<piets (‘nvoyi'‘s dc Nagar-Avcli fi Daman ct trois autre.s envoyes cle 
Dainao a Xagar-Aveli (contre-inemoire. annexe li. n' 40), le 24 mars 
1949 pour huit nious(]uets av(X' (jiuitre cents cartouches et un 
revolviT avt'C ('iinpiantc cartouches [ibid., annexe n 41) ct le 
17 avril 1940 ])our le passage dc ('in(|uante-deux mille cartouches 
cnvoycM^s (le l)ania() a Nagar-Avcli [ibid., n 42) out et(' egalemcmt 
satisfaites. 

16. La conclusion a tiriT dc la ]>rati(pie dcs autorites britannicpics 
a J’('gard dcs arnics ci munitions p(^rtugais('s e.st la suivantc: si hair 
importation cn lerritoin* britaniiique (Mait nominalcm(*ni soumise 
aiix strict(\s disj)ositi()ns des Arms Ad <‘t .'lr;;z.s Idilcs (|uaiit a li*ur 
ai)plication gihicrah*, dt‘S (lis|>cnses spi^iales ('taiemt toujours accor- 
d(k?s ])ar h* (ioiiv(*rncin("nt dc rindc, .seiilcomp(!d(*nt pour h‘s auto- 
riscr, rra.ti(jue a la fois naturelh* et I'omprchcnsiblc. car Ic passage 
dcs armes ct munitions, comuK* ('(dui des troup(\s. rc‘\ctait |>liis 
d’importancc pour Ic souverain territorial dii point de vue de la 
s('curit('* (pic le jias.sagc des marchandiscs et des fonclioniiaircs civils 
cl, |)ar c(msc(]U(mi, nccc.ssitait un coiitnjh^ ]dus ctTectif. Mais lors- 
ipi’idle s(‘ prc.scntait i)our le Ik^rtugal, la nei'cssiti* dc disposer de 
lr()U|)cs. darmt'S cl de munitions cHait a son tour plus imix^nieuse 
puisipi’il s’agissaii d’assurer Lexercice de sa soincuainctc sur Ics 
enclav(\s, t*t Icsautoritcs britanni(|ues etaient phdnement conscitiiites 
<:H'id(*innu'nt de rimi>ortance de ce factcur. .Min de juevtmir toute 
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controversy iinci incidents with Portugiil, the grant of authori¬ 
zation for such passage between Portuguese i)ossessions in India, 
including that between Daman and the imclaves, was controlled 
and regulated directly by the (iovernment of India instead of by 
the British local authoriti(‘S. The fact that no api)lication in the 
record for such passage over British territory to the Portuguesi^ 
enclaves from Daman or from th(‘ tTiclaves to another part ot 
Portuguese territnrx’ in tlu^ Indian peninsula was ever rofus(‘d, 
ch'arly indicates, in my view, British recognition of the special 
situation involved in regard to the enclaves. 


17. The (iovernment of the I'nion of India respected and con¬ 
tinued this j)ractice u|^ till 1954. 

iS. From the fon*going account of the British and Indian practice 
in regulating thi' passage of troo])s. armed police, and arms and 
ammunition from out* I’ortuguese possession to another across inter¬ 
vening British and later Indian territory, it ai)])ears clear that such 
|>assage took place constantly and without difhculty, just as in the 
case of private persons, civil ollicials and ordinary goods. In fact, 
as pointed out above, the practict‘ of authorizing passage of arms 
and ammunition was ewn more uniform and constant tiian in the 
case of ordinary goods. 

19. The recjuirement of an apjdicatiun to, and a permission Iw.tlu* 
British authorities for the ])assage of troo])s and arms and ammu¬ 
nition in each case only meant, in my view, a stricter measure of 
control and regulation and did not necessarily signify that the 
British considered themselves as warrant(‘d to refuse it at will and 
did not regard Portugal as entitled to effect such passag(‘. Th(‘ degree 
of control must naturally vary according to the nature of the 
passage? desired. The relatively’ simplcT and less formal proci^lun* 
adopted for the passage of Portuguese arnu.‘d police. undcT the 
variou-s agreements referred to above for “control of a fairly easily 
exercisablt* type” in the words of the, British authorities cited 
ab(»\e, appears clearly to confirm this view. 

For between the difierent categories of jiassage. as for example 
betw(‘en ci\ il officials and armed forces or arnu'd police and between 
ordinary goods and arms or ammunition, tin* difference in tin; pro¬ 
cedure of allowing passage between Daman ;.ind the enclave's was 
a matter of degree in the' policy of control and regulation rather than 
intended to establish a distinction bedwiicn what was considered 
warranted by local custom and what was not so warranted. The 
uniformity and constancy of the practice of granting jiassage to 
armed forces, armed police and arms and ammunition was, indeed, 
more marked than, for example, in th(‘ case of ordinary goods as 
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inlpri)r(j:lation (iefectuiusr dcs dispositions gencValcs dos Act 

rl Arms Ritlcs, ct notainmcnt do la ro^^lc 7 A aj, et d’obviiT a toiito 
conlrovorst' ot a tout incident a\ec It* l*ortugal qui ris<|uerai(*nt 
d’cii decouler, la de]i\Tan('(‘ des autorisations relatives an passage 
entre It's possessions j)ortugais(*s en Inde. y conipris entre Damao 
et les enclav(*s, etait c:ontr 61 ('e et rt*glenient(x* diri'ctemc'iit par le 
(ionverneinent de Tlnde et non ])ar les aiitorites britannitjues localc^s. 
Le fait (|u’oii ru* rc*leve au dossier aucun cas de refiis tie demande 
de jxissage sur tcjrritoire britannicjue entre Dainao t‘t Us enclaves 
portiigaises on entre ccs> enc'lavc\s c't toute aiitn* ]>arti(* des poss(*ssioiis 
portugaises dans la peninsiile de I'Inde inontre clairc'inent, a rnon 
avis, (|ue 1(‘S l: 5 ritaniiit|nes reconnaissaient la situation ])articuliere 
relali\e aux enclaves. 

17. Lt‘ (iouvenu'inent tU* I’l’nion indienne a respreie et continue* 
a obser\ er cette ])raticjne juseju’en 1954. 

( t* (jiii vient d'etre dit de la ])ratique britaiiiii(|ue et indienne 
relati\e an regl(‘ment dn ])assag(‘ des troupes, de la police armee, 
lies armes et des mnnitions iriine possession ]U)rtngaise a uni* autre 
a travers U* teri'itoire intemiediaire britannique et nlterieurement 
indien montre claireinent ipie ce passage s’eJT(H:tuait constanirnent 
et sans difficulttout cornme dans le cas des |)ersonnes )>rivees, d(!S 
fonctionnaires civils et des marchandist?s ordiriaires. lin fait, coniine 
on I’a deja sonligne, la praticjue consistant a autoriser U* passage 
des arnies i‘t des nuinitions revetait niemi* un caractere cuicorc; pins 
nnifonne et constant (|U(* dans le cas des inarchandises ordinaires. 

1C), La necessite de deniandcT et cLobtiuiir rautorisation dcis auto¬ 
rites britanniques pour le ])assage des troupes, des arnies et ders m ini- 
tions a cliaqne occasion ne nqiresc'ntait, a mon avis, (ju’une measure 
plus stricte de contrc)Ie et de reglementation et ne sigiiifiait pasiuxes 
sairemcuit (|ue li*s BritaTiniqu(\s jugeaii*nt ponvoir n*fusc*r ccitte 
autorisation a lour gre et ne consideraient jias le Portugal coinme 
Iiabilite a exercer U* passage, Le dc‘gre de controle devait naturellc?- 
inent varic'r en function de la nature du passage* deniandc*. La proct> 
dure rclativcrnient plus simple i*t nioins formelk* adojitee pour le 
passage de la police armec* portugaise, en vi*rtii des divers accords 
dont on a fait cHat plus bant, et permettant un <1 controle assez 
facile a exercer », })onr reprendre les termes deqa cites des autorites 
britanniejues, semble netteinent conlirnu*r ce point de vue. 

En eftcit, pour les differentes catc*gories considerecs, par excunple 
])our l(*s fonctionnairi'S civils par opposition aux forces armees ou 
a la })olice arnuU* et })our les inarchandises ordinaires par opjiosition 
aux arnies on aux nuinitions, la difference caracterisant la proccklure 
d’autorisation du passage entre Dainao et les enclaves n'etait 
qu’nne question de degre dans la politique de contrcile et de rc*gle- 
incnitation apiiliqiicn* et n’etait ])as dc'stinee a c'tablir une distinction 
entre ce (pie la coutunie locale aurait justilie ou non. T-e caractere 
uiiifornie et constant de la pratique consistant a accordcr le passage 
))()ur les forces armees, la police arnii'e, U\s armes et les munitions 
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seen earlier. Nor was then', it ap])ears to me, any evidence of less 
consciousness on the part of the British autlioritiesof an obligation, 
opinio juris sive necessitatis, in n^gard to tliese three categories of 
passage than in regard to those of private jxTsons, l^ortugiKise civil 
officials and onlinary goods. In my view there was implicit recog¬ 
nition on the part of tlu' British authorities of a local custom for 
permitting passage between Datnan and tlu' enclaves of all the 
six categories of jxTsons and goods, without any legal distinction 
but all subject, if necessary, to the control and regulation of the 
intervc'ning territorial State. 


20. The right of ]L'is.sage. as claimed anddelined by Portugal, has 
two concurrent featnri's. Its contt'iit is to tlie extent necessary foi' 
the e.xercise of [Portuguese sovereignty o\'er the enclaves, and its 
exercise is, at the same time, subject to the control and regulation 
of India in so far as tlu* j>assage takes place ovtT the intervening 
Indian territory. Tliest' two elements are inherent in tlie principle 
of territorial sovereignty from which flows the right (.>f passage on 
the one hand and the right of control and regulation on the other. 
It means that with tiu' right on each sidt' there also exists an obli¬ 
gation -that of India to accord passagi* and that of Portugal to 
respect the rules of procedure respc^cting the* application for. and 
grant of, passage. In other words, tlu' rights and obligations of 
both sides are concomitant and correlative. But IIkt are reconcil¬ 
able with each other in the light of how tin' ))robleni was success¬ 
fully dealt with in tlie pa.st -in the long period before jg34; that 
is, on the basis of the local custom wliich had crystallized from 
the constant and uniform practice'of both the British and Indian 
authoritic's before tliat vH'.ir. 


It appears clear to me that the basic (‘li'iiitmt in the policy of 
coiitn)! and nrgulation of ])assage by the intervening territorial 
State in the |>ast was consideration in good faith of its own national 
interest. Where th(*re was possible' prejudice to such interest, j)as- 
sage was restricted or prohibited as was the case in regard t(j or¬ 
dinary goods. Ihit wh(Te there was no likelihood of such j)r('in(lice, 
passage was readily granted even in regard to armed force's, armed 
police, and arms and ammunition, as has been shown above. This 
element of int('Test was tlie common diinominator in the policy of 
control and regulation a])pli('d to all categories of passage, whatever 
variations th(*re were in the procedure adopted for granting it. 



J)ROIT I)E PASSA(;r. (op. IN 1 >. 1 )K M. WKLLlN(rrO\ KOO) 63 

(•tait, on vorite, j)liis niarc|iip quo. par expmpJe, clans le cas des 
inarchandises ordinaires, coninie on Vii deja vu prcccdeinmont. 
A inon sc?ns, rien nc yxTniet non plus dc conchiri* (]ue l(\s autorites 
britanniqiies aient 011 nioins conscience crunc' obligation de. leur 
part, opinio juris sive necessitatis, pour ces trois categoric^s ejue pour 
1(‘ passage d(‘S personnes priv't^'s. cles fonctionnaires eivils portugais 
i‘t des inarchandis(‘s ordinain^s. A nion avis, il y a eu reconnais¬ 
sance* implicite par les autorites britanniqiies (rune coutiune locale 
consistant a aiiloriser le ^lassage entri* Daniao et les enclaves de 
cliacune* des six cat<'*gories consid(:T(*(^s de i)ersonnes et de marchan- 
dises, sans (ju'elles fasscuit Tobjet d'aucune distinction d'ordre 
juridiejue, inais toutes (Hant souinist*s, le cas echeant, an controle 
(‘t a la regleinentation de I’lCtat souwTain clu territoin^ intcTmc'- 
diain*. 

20. L(‘ droit de j)assag(‘. tel qu’il est revi*ndique et deiini par le 
Portugal, pnsente un double caracten*. Son contenu sV'.tend 
dans la mc'sure indisiu'iisable a I’exc^rcicc* de la souverairict(' j)ortu- 
gaise sur les i‘iiclaves. et son ex(Tcic'(? est souniis en menie temps 
ail controle et a la rcglementation de rinde pour autant que le 
})assag(? a li(‘u sur le lerritoire indien interrnediaire. Ci‘s deux el(*ments 
sont inherents an |)rincipe de la souverainetc'* territoriale d’oti 
di'coulent, d’une part, le droit de passage (*1, craiitre part, le pouvoir 
d(' contn')le (?t de reglenientation. Cec'i signilie (ju^il existe pour Tune 
i t I’autre Partie a ccMe ePun droit unc* obligation celle pour 
I’lnde d’accorder le j^assage et pour le Portugal d(* resi)ect('r les 
regies de yudcedun* relative's a la demande d’autorisation de pas¬ 
sage ('t a Toctroi (\r cetti* aiitorisation. En d’antres tenanes, Ic'S droits 
< l l< s obligations des deux Parti(*s sont concomitants et corrc'la- 
tifs. Mais ils sont conciliables en tenant coinpte de la maniere dont 
le probUmie a Ho lieurcusenu'nt n^solu dans le i>asse pendant 
la longue pt^riode (pii a pr(!'ced(' i()54; c’c'st-a-dire en se fondant sur 
la coutume loi:ale (jui s’est cristallisee a partir de la j)ratique cons- 
tante et uiiifonne d(\s autorites britanni<]ues comine cU's autorites 
indiennes jusqu’a cette epocjue. 

11 m 'ap])arait (;Addent <jue, dans le passi*, reUnnent fondamental de 
la p(»liti(|ue d’un Etat soiivc^rain en matiere de contidk* et de regie- 
mentation d'un droit de yiassage sur un territoire inttTmediaire a etc 
la jirise en consid(Tation, en toute bonne foi. de son interct natioiicU. 
Si un j>rejudice eventuel riscpiait d\Hre porte a cet intercut, le droit 
d(* passage* etait rc'streint 011 annule, comrne ce fut le cas pour 
cc^rtaines niarchandisi*s tmlinaires. Mais lorscpie le riscjue d’un tel 
pnqudicc* semblait jieu vraiseinblable, rautorisation de passage 
etait aisement accorcke, inenic s’il s’agissait de forces armt?(*s, de 
police armee et d’arines et de munitions, comme on I’a vu ci-dessus. 
('(*t intiTct national a eti* le coniinun dc'nominateur de la politic|ue 
d(‘ controle ct de n'glenientation appli<|U(:e a toutes les categories 
de passage. cpuJlcs qu'aient c*tc- les variations dans la proc<.?dure 
obs(*r\’('(■ j>our I’octroi de ('es autorisations. 
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21. If a local custom had evolved, as it undoubtedly had. tor a 
right of passage between Daman aiul tlu* tmclaves for [irivate 
persons, Portuguest' civil officials and ordinary goods, a similar 
custom, in my opinion based u]H>n the consistiMit practice in the past, 
had likewise come into being for a right of passage in regard to 
Portugui'se armed forces, armed police, and arms and ammunitioiL 
Whatever distinction was observt‘d by the British and Indian 
(iovernments in granting passage between the <*nclaves and be* 
tween them and coastal Daman for the different categories was a 
matter of degree in a|)]>Iying a common j)olic\' of control and regu¬ 
lation for all the categories of ])assag(‘ rather than a matt(Tof studied 
differentiation of the scope or content of tlu* riglit of }>assage as 
belwciMi one categor\‘ and aiuUher. 


22. it should also be noted that originally lV)rTngal |)ossess(‘d an 
implicit right of acc(‘ss to the assigned villages to collect tlu* granted 
annual revenue and this right n(*cessaril\- includ(*d acc»*ss of Porlu- 
giK'se troo])S. armt*d ['olici*. and arms and ennmunition ovcm' the 
intervening Maratha territory from Daman to the villagi‘s. In fact 
Article ii of the “( ajutulations relating to the conditions in which 
Portugal receives the Pragana of Xagar-Aveli”. dated 17^5 (An¬ 
nex 8 to Memorial) reads in part: 

and tlu* Portuguese will »jm*ll any n*lH*llioii of the (Oly^ which 
inighl break out in tlu* same Pragana”. 

True, this is of the character <4 an obligation impost*d upon Portu¬ 
gal. Bui in order to be able to carry out thi^ obligation, slie was 
entitled, by necessary inij)Iication. to use all r(*c[Liisite and r(*ason- 
able means. In otluT words, she had the ini])licit right to bring 
Portuguese troops, arfnc;d police, and arms and ammunition into 
the villages for the purpose of ^|uelling n*bellion. This right of 
access had. under the Marathas, as valid a basis as that for ^^)rtu- 
guese civil officials and non-military goods for their use. Though 
not oft(‘n invoki*d by Portugal during the .Maratha period, it was 
more frequently exercised after the fall of the Maratha Kmpire as 
an essential attribute of Portuguese sovereignty over the enclaves. 
Like the right of ])assage for prh'ate piTSons. civil officials and 
ordinary goods, it also developt'd iiitt» a customary right in fact, 
as seen from the uniform and constant jwactice rtd'erred to above. 


II 

24. Moreover, there are additional grounds hn* recf)gnizing the 
broadcT sco]>e of the right of ]ias.sage for Portugal. 
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21. Si, cornme il (;st iiicontestiibk*,uTi(* coutuine locale s’est creee a 
regard d'liii droit de ]>assage entre Damao et les encla\'es touchant 
les ]>ersoniies ])rivees, les fonctionnaires civils portugais et les 
inarcliandises ordinaires, j’estime, me* fondant sur la pratique* 
constante du j)asse, qii’une coutume siinilaire s’etait egalement 
etablie (juant an droit de passage* touchant les forces arinees, la 
]>olice armee, les artvi(‘S t‘t niunitions |K)rtiigais(‘s. Qiu*lles (]u'aieiit 
(He les distinctions apporl(x*s ]>ar l(‘s autorites l)ritanni(|ues et 
indit*nnes dans I'octroi d(*s autorisations de ])assag(‘ entn' les en- 
cla^’es, de ineiiK* (iii’entn* l(*s enclav(*s (‘t Daniao (Damao littoral) 
scion les divers(*s cat(*gories, il s'agissait la (rune difh'rencct de d(‘gre 
dans ra|)plication d’uiu* |K)liti<|ue conumme dc* controle et de 
nientation a|>plicable a toules l(*s cate'gories de j)assage, plutot (jUt* 
d’une differenciation raisonnee (]uant a I’etcmdue ou au contcTUi dii 
droit d(* passage* pour les di\'(‘rses cat(‘gories. 

22. 11 convient (-galenu'iit de noter (jira Torigiiit* k* Jk)rtugal })os- 
.sedait un droit d’acces im]>licile aux villages qui lui avaiemt cHe 
assigiu’s }H>ur la jK‘rc(‘ption du revenu annuel a lui consimti, et 
(jue ce droit englol>ait niH‘t*ssain*inent rac('es des trouj)es, de la 
police armee et (les arm(\s <*1 munitions j)ortugaises sur li* territoire 
maliratte iulerm(Hliaire, (*ntre Damao et i(‘S villages. Kn fait 
l article ir des « ('apitulations de* 17‘S5 relatives aux conditions 
dans l('S(iU(*ll(*s k* I’ortugal a r(.*<;u la pragana de Nagar-Avc'li» 
(annexe S au nuHnoire) dit notamment: 

«... et ils etouffcTonl toiite r(*l)(*lIion des ('oivs (jui se })roduirait 

dans ladile Pragana 

Il (‘St vrai (|ue cetti* disposition a le caracterc d une obligation 
imposet* au Portugal. Mais ])our etre (‘u mt*sure (k* ivmplir cette 
obligation il avait 1(* droit, necessairement sous-ent(*ndu, (Putiliser 
tons les moy(‘ns recjiiis et raisonnables. En d’autres termes, il ax ait 
implicitem(*nt le droit d’amen(*r dans les village's des troupers, de la 
})olice arm('*e et des arnu*s et munitions portugais(‘S pour y etouffer 
la n'bellion. C'l* droit d’acccis avait, sous les Mahrattes, une bas(* aussi 
valid*;* <]U(* le droit accorde aux fonctionnaires ci\'ils portugais et 
aux marchandises de caracterc non-militain* destiiuH'S a k*ur u.sage. 
Bieu cju*il n’ail pas souvent (H(!* invoqm'* |)ar le Portugal au coins 
de la, pi^riode maliratte. il a vtQ plus frt!*(|uemment exerci'* a])r(^s la 
chute de Pi'inpire maliratte comme im attribut essentiel ck* la 
.souverainett* portugaise sur les (mcla\'es. Tout conune le droit (k* 
passage des personnes ]>rivees, d(*s fonctionnaires civils et des 
marcliandist's ordinaires, il s’est egalement transformt?, (‘ii fait, eii 
un droit coutumit'r, comme il ressort de la prati<|ue uniforine el: 
constantt* t'voqiuH* ci-dessus. 


11 

23. Il existed’ailleurs des raisons sup])lt‘m(*ntaires pour reconnaitre 
un caracterc plus etendu au droit de passage du Portugal. 
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Since Portugal bases this claim upon its title of sovereignt>% it is 
etjually justifiable under the principle of territorial sovereignty, 
b'or as to the validity of this title there is little ground for doubt. 
Although no such title was ac(|uired undtT the Marathas, and al¬ 
though during the early years of British succession tlie attitud(' of 
th(* British authoriti(‘s on the subject was obscure, their tacit 
recognition of Portuguese sovereignty over the enclaves became 
increasingly clear as time w'ent on. The record of negotiations 
between the l^)rtuguest^ and British t onirnissioTUTs for “the ex¬ 
change of a narrow piece of land which should \miU) the IVagana of 
Nagar-Aveli with the other Praganasadjact*nt to the Fortof l )aman“, 
tluHigh the i^roject did not materialize, lends further support to 
this conclusion. It is also conlirnied by the Treaty of 2O Dc'.ceniber 
concluded between Great Jfritaiii and Portugal wliich in its 
}»reamblestates: “beinge(]ualiy animated by thedesire ... to improve 
and ('xtend the nrlations of commerce between tht‘ir respcctix'e 
dominions...’'. No exception or exclusion was sti[)ulated as regards 
the enclaves in the reference to the “res]H‘ctive dominions”; and 
British Recognition of Portuguese so\ er('ignty ovit the (‘iiclaves, as 
well as over the other parts t)f tlu' l\>rtugues(‘ dominions, must have 
been ecjiially impli(‘d. Then‘ w’as nothing in the record to indicate 
any rnoditication of the Briti.sh altitude aft(‘r the termination of 
the treaty in itSqi. 


24. When India succ(!eded Cxrt'at Britain and became an independ¬ 
ent State, there wtis no indication in the conduct of her Relations with 
]^)rtugal that she had adopted a ditlerent attitude in Rigartl to 
the Portuguese dominions on the* Indian sul)-contin(‘nt, notwith¬ 
standing her known aspiration for “the re-establishment of lier 
geograi)hical and historical unity”. It is true that Counsel for India 
asked in the oral pleadings: “Whtii where by whom did the 
Indian Union recognize Portugal’s territorial s(n'ereignty?” But 
under intcTnational law such recognition nec'd not always be express 
or explicit. It does not ahvays call for an open declaration; it may 
be tacit. 

In all its dealings with tla* Port ugliest; authorities in the Indian 
Peninsula or at Lisbon, tlie (iovernment of the Indian Union, until 
the e\'ents of 1954 occurred, ajipears to havt* always regard(*d the 
enclaves, as wtdl as the other territories of l^>rtuguese India, as 
belonging to Portugal. Indeed in the Aide-IVlemoire of the Indian 
Legation at ld?,bon of 27 lu;hruary- 1950 to the l\>rtuguese Minis!r>^ 
of h'oreign Affairs, “the Request for an immediate start of n(*go- 
tiations regarding the future of Portugue.se colonies in India” w\ts 
e.xpressh' stated to be for “the peaceful reunion of wdiat is now 
JVirtiiguese India w-ith the Indian Kejiublic”. (Memorial, Annex 29.) 
.Again, in a Note of 14 January 1953 from the Indian Legation to 
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Si ](' Portugal fontk* sa prcsoulc* revi ndication sur sou titre de 
souverainete, cette n xciKlication .se justifu* aus-si ])ar ic princijjc 
inenie de la souveraim^te territoriale. On iie saurait raisoiinablement 
douter de la validile de ce litre. S'il est \Tai nii’aucnn litre de ce 
genri! n’a ete acquis sous les Mahrattes et si, ))endant les premieres 
annees de la soiiveraiiKde britanniejue Tattitude des autorites bri- 
tanni(jues a ce sujet reste inal connue, il est de\'enu de i)lus en plus 
evident, avi'C Je teini>s, (lue ccs autorites reconnaissaient taciternent 
la souverainete ])ortiigaise sur les t'uclaves. Les documents relatifs 
aiix negociations outre les cornmissairos portugais ot britanniciues en 
vue de « Techange d’uiu‘. (Hroite bande do terrain (jui reuninut la 
Pragana de Nagar-A\’eli aux autres Praganas adjacentes an fort 
de Dainao menu* si (h: proj('t n(' s'est pas realise, viemumt encore 
a Pap])ui d(‘ cette conclusion. Kile esl egalement conlirmee jiar \v. 
traite du 26 decenil)re 187^; coneJu entre la (Trande-Hretagne et 
le Portugal oil il esl dit dans le preamhule (jiie ces deux Etats .sont 
« animes du desir ... (PamelionT et d’augment cries relations commer- 
ciales eiitri* leurs dominations res])ectives... ». Aneune exce])tion ni 
exclusion n"a ete stipulet* an sujet des eiichn es dans cette reference 
aux ‘A dominations respecti\Ts » ; et la reconnaissance j>ar les autori- 
tes britanni(jues de la soux eraiiute portugaise sur les enclaves, iiinsi 
qiie sur d’autres ])arties des j)osst‘ssions portugaises, doit egalement 
avoir ete iniplicite. Ri(?n, dans le dossier, n’indique line modilica- 
tioii qiielcorujiK* d(‘ raltitude britanni(|ue apres (]ue le traite de 
i8qi out ces.se d’etre* en vigueur. 

24. Lorsque 1 ’ 1 nde a succede a la (inindtvBrc'tagiie et est devenue un 
fitat iii(le})endant, ricni n'indique dans la eondiiite de ses relations 
a\'ec le Portugal qu’(*lle ait adoi'Jte une attitude diflenmte touchant 
les possessions j>ortugaises dans la peninsule iiidi(*nn(', en de})it 
d(* ses aspirations bien connues au •• retaldisseinent de son unite 
ge()gra])hique et liistoricjiie >». Il est vrai i\uv le con.seil de I’lnde 
a deniande au coiirs cU* sa plaidoirie: Quand — oil — par la voix 
de qui I’l-nion indienne a-t-(*lk* reconnu la souverainete territoriale 
du Portugal? » Mais en droit international une telle reconiuii.s.sance 
n’a pas toiijours besoin d’etre expresse ou explicite. Elle n’exige 
pas toujours une declaration publiciue; elle p(‘ut ctre tacite. 

Dans tons ses rapports avec les autorites portugaises dans la 
peninsule indienne 011 a Lisboime, le Gouv(*rnement de I’Union in¬ 
dienne, jiisipi’anx eveiu'inents de 1954, semble avoir toujours 
considere les enchu es aiiisi (]iu‘ les autres territoires de I’lnde por¬ 
tugaise coinme apparteiiani au Portugal. P-ii fait, dans raide-me- 
moire i^resente par la legation de I’Jnde a Lisboime au ministre des 
Amiin’s etrangcres du Portugal, en date du 27 fevricr 1950, « pour 
deinander rouvcrtiire immediate de negociations portant sur PaveTiir 
des colonii'S portugaises en Jiide », cette demande est expressernent 
})resentee comme visant a «la reunion pacific^ue a la Republique 
indienne* de ce (jui est maintenant I’lnde portugaise «. (M(mioire, 
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llu' I\>rt.u^"uoso Ministn* of lM)reii<ii Affairs, it is stated in its liiial 
paragrapli: 

“The* (ioN'ernnienl of India have suf^j^vsted that the principle of 
direct transfer should l)t‘ accepted first and that this should be 
followed by a dc facto transfer of the administration... The legal 
sovtTcignty of Portugal would continue until the stt*ps then con- 
sidert‘d a|>[)ropriatt‘ liarl been taktai to gi\e effect to the decisions 
arrived at. Tlu‘ ('io\t-rnment of India would be glad if the Govern- 
nient of Portugal wouhl accept these suggestions as a basis for the 
proposed negotiations." (Memorial, Aniuw ^^i.) 

Thus it is beyond doubt that as late as i()3j India continued to 
consider all the PoiTuguise tc^rritories in India as under l\>rtugars 
sn'trn'i(fniy without making aiw exct‘|)tion concerning the 
enclaves of Dadra and .\agar-A\'eli. 

25 . Since international law makes no distinct ion bet wetTi one so\’er- 
eignty and another, l*ortuguest‘ soven‘ignty o\’er the (Uiclaves is as 
mucli entitled to exist as the soviTcignty of the State by whose 
territory it is encircled. .-\nd the |)assagt‘ of troops, armetl |)»)lice, 
and arms and a.mmunition is as indisp(‘nsabk^ tothei'xmcise of the 
I’ortuguese S(>vereigmy as. if not more so than, the passage of 
privatt' [HTSons, civil officials and ordinarx* goods. Kven though the 
situation of an enclave is a S])ecia.l one. it is inconceivable in inter¬ 
national law that one sovereignty exists only by the will or caprice 
of another .so\en‘ignty. But on the othiT hand, while it is tnu* that 
this riglit passage impostxs a correlati\’e obligation binding on 
the State through whose' territory it lias to be (‘fft'Cted, it is not an 
absolute, unrestricted right; in the nature of things its (‘Xercist* 
must be subji'Ct to control and r<*gulation In’ the sovt'reign of tlu' 
i n t er\'t* n i ng t < • rri t ()ry. 

The existence of two conflicting rights, howtner, is not an un- 
comnKUi |)henomenon in international law. In the complexities <if 
intercourse betwe(*ri nations such a situation is often unavoidalde. 
It i.s, however, not an intractable j>roblem; its solution only calls 
for muiual adaptation and adjustment. By reterenci' to, and a[)p]i- 
cation of, the general ])rinciples of law as stipulated in Article 
I, (c), of the Statute, as well as to customarx int('rnational laxv, 
similar situations have found .solulirms in the past. 

2 i). In municijial law, as di.sclosed by a comparatix'e study by 
Professor Max Rheinsteiri, the right of access to enclaved pro])erty 
is alxvays sanctioned, .\dmittedly, there are im|)()rtant distinctions 
between a right f)f iia.ssage of an international enclave' and that of an 
(‘nclaxecl lanrl owned In’ a private' individual. But in xvhatever 
mould municipal laxv max- be ca.st, in whatever technical frame¬ 
work it may b(‘ install(;d, in harmony vxnth national tradition or 
out of prelerence for a particular legal liclion. the underlying prin- 
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cinn(‘xc 2 ().) l)c memo, dans une note du 14 janvior 1953 adressee 
par la legation do rinde an ministcre des Affaires etrangen^s du 
Portugal, il est dit dans ]r dernier paragraphe: 

« Le (louvernement d(‘ Tinde a propose raccejUation prealahle 
till j^rincipi* d’nii transferl din'd cjiii de\Tait etre siiivi d’un trans- 
fert de fait de radininislratioii... T.a soiiverainete jiiridi(|ue du 
Portugal serait niainti'inie jusfju’a ce (pie l(\s mesures jugtVs utiles 
soient ])rises ])i)ur reudre apjdirables l(‘s dt'eisions intiTviMiues. Pe 
(lOiiverneTTient de rinde serait lieiiri'iix (jut? le (ioin iTuemi'iit du 
J'ortugal aceepte ces propositions (‘omine j)oint de depart d(‘S 
negoeialions projiosees. -i (Memoire. annexe 31.) 

II est done hors de doute <|ue jiis(|ii’en 1953 Tlnde a continue a 
eonsiderer tons h's tt'rritoires portugais ('ii Inde commi' etant sous 
la simvcraineic juridiijuc du Portugal sans ('dablir auciine exception 
all sujt't di'S enclavi'S de Dadra (d de Xagar-Aveli. 

Le droit international nYtablissant auciine distinction I'litn' uiu' 
souveraiiK'tt'' c't une autre, la soiiverainete ])ortugaist' siir les enclaves 
est tout autant jiistiti(V' a (‘xistiT (|ue la soiiverainete de I'Ktat dont 
le territoire les entoure. Et le jxissage de forces armees. de police 
armee et d'aniH'S et munitions (\st aussi indispensable' a rexercice 
de la sonv(‘rainet(' ])ortugaise. sinon davantag(\ (pie le jxissage des 
jiersoniK's privet's, des fonctionnairi'S civils et dt's marchandist's 
ordinaires. Si Tueme la situation crime (*nclave revet un caractiTo 
spt'cial, il est inc()iice\able ('U droit international (jue rexistenco 
d’une soin erainett'' dt'jiende de la volonte ou du caprice (rune autre 
soiiverainete. Mais trautre part, s’il est vrai (jiu' ce droit de passage 
imjiost' a rittat tpii iiossedi' K* territoire ou ce passage est eflectiK' 
une obligation corresjKindaiite, ce droit ne saiirait (^tre absolu et 
sans restriction; jiar la nature dt's chosi^s son ext'rcice doit etre 
soumis ail cuntrcMe ('t a la ri'gleinentation du sou\ erain du territoire 
intermediaire. 

1 /exist(‘lice de deux droits contradictoires n’est pas touteiois, en 
droit international, un jilR'iiomene ('xcej)tionn(d. Dans rextrfune 
coinjilexitc!' des rajijiorts entre nations il est souvent iinjiossible 
d’eviter (jii’une situation de ce genre se cree. Mais le jirobleme n’c'St 
])as insoluble* non plus. 11 exige seulement uik' adajitation (*1 un 
acconuiKKienient. En se referant aux princi])es gtmeraux de droiv 
mentionni's a larticle 38, 1 c), du Statut ainsi (jiraiidnut coutumier 
(‘t en l(‘s ajijditpiant, on a riHissi dans le jxissc* a rt'soudre pareils 
probli'ines. 

26. lin droit interne, comnie il rt'ssort d’une ('dude comparati\'e du 
professeur Max Elieinstein, le droit d’accc's aux domaines enclaves 
est toujours admis. Il est c‘('rtain (jue la diffiuvuci* est considerablij 
entn* un droit de jiassage relatif a une encla\'i* interiiationale t't un 
autre cpii jiorte sur un fonds ('iiclave apj'^artenant a un jxirticiilier. 
Mais dans (jU('l<iue moiile (]ui‘ soit coule Ic droit interne, dans (|uel(iue 
cadn* technifjiu' qu il soit fixe'*, qi/il s’agisse de se conformtu* a une 
tradition nationale ou cpie Lon jirefere se fonder sur une fiction 

(>4 



(>7 RIGHT OF PASSACa- (SKP. OP. JPDGE VVKl.LINGTOX KOO) 

ripJc of recognition of siic Ji ;i i?i its cssenct*, is the same. It 

is the princij>li‘ of justice foun(h*(l on reason. 

j/. Indeed, in the last analysis, the fact that an enclax^ed land in 
iniinicii>a] law and an enclavt'd territory in tlie international domain 
lias always been able to enjoy passage through the .surrounding 
land of anotlier owner or the surrounding territory of another Stale, 
is ba.s(*d upon n^ason and tlie idemt^ntary principle of justice, h'or 
such land or territory this transit is a necessity and it is reasonable 
to ])nn*ide for lliis necessity both in inunirij>al law and in customary 
international law. .\s tlie great Dutch jurisconsult, ('ornelius van 
Bynkershoek, has so well .said; “In th(‘ law of nations, ri‘ason is 
sovenagn... ’ It is reason whicli dictates the nurognition of a rule 
of international customary law in a]:)plication of the principle of 
justice. Only by the e.vistence of this rule of customary law can it 
be explained that through the centuries, though many territorial 
enclaves have existed and disappiMivd in th(‘ course of the dev'eloj)- 
ment of international relatitms, not a singli^ case of disappearance 
has been due to d('nial of passage and the (*onsc‘tjuenl geograjdiical 
suffocation or strangulation. The r(*a.sonableiK‘.ss of according 
jiassage through tin* .surrounding territory accounts for the 
constancy and uniformity of the usage which Jias n])ened into a 
cu.stomar}’ right of pa.ssage for international enclave's, howevcT 
restricted or (jualifieci it may be accorditig to the circumstances of 
each case. 

28. On the surface, tlu* right of ]>assagi' of tlie so\(‘reign of an enclave 
and tlie right of the so\’(Teign of the surroMiiding territory to 
uphold liis territorial .sovereignty appear to be contlicting, but, as 
1 have alnvidy remarked, lhe\’ are not iricomjiatible or irreconcil¬ 
able with each other. The fact that (‘nclaves exist and thrivir toda\' 
in many parts of llie world .shows that whatever difhciilti(*s may 
have ari.sen betwet'ii the enclawd and enclaving territories from 
time to time have always been satisfactorily arranged in good faith 
and with goodwill on both sides. 'Mie relations btTween the two 
territorial situations are not unlike the relations between tlie ocean 
and tlu' ri\ers which empty tlieir waters into it. Sometimes the 
nece.ssity to exercise th(‘ sov(;reignty over the enclave is more 
jnessing than tlu* right of the (mclaving Slati* to protect its territorial 
.soN'creignty intact and sometimes the reverse is true; just as during 
the spring thaw a ri\'(‘r rising high with water discharges it deep 
into the ocean and, during the flow of the tide, th(‘ ocean pushes its 
tide water well up the ri\'er, without d(*nying the (‘xistence of eitlitu*. 
They co-(‘xist and jierfonn their resjiectivt* functions. There is no 
intrinsic conflict between them and there is none either between the 
right of jiassage of an enclave of on(‘ State' and the territorial sover- 
eignt\' of the enclosing Stati*. h'or customary international law is 
no le.ss resoiirc(Tul than the law of geojihysics. 
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juridicjiK* particiiliero, Ic principe sous-jaccnt a la reconnaissance de 
ce droit est essentiellement Ic nienie. ( ’est un })rincipe de justice, 
fonde sur la raison. 

27. i’-ii derniere analyse*, lefait qu’en droit interne les fonds einclaves 
et en droit international l(‘s territoires enclaves ont toujours joiii 
d’un droit cle passage* sur les fonds environnants appartenant a un 
autre proprietain* ou sur les tciiritoires environnants appartenant a 
un autre l'- 1 at se fonde cn verite sur la raison en menie tein])S que sur 
l(? princi[)e eleriK'ntain* de la justice, i’our ces fonds 011 ces territoires 
le transit (‘St UTie iiecessite. ei il e.st raisoniiabh? de prendn* des dis- 
])ositions pour y satisfaire taut en inatie.n* de droit interne qu'en 
matien* de droit international coutuinier. Comine I'a si hien dit le 
grand jurisconsulte ncerlandais Cornelius van Bynkersljoek. f en 
matien* de droit des g(ms, la raison est souv(*raine... ». C’est la 
raison qui impose la reconnaissance cruiie regit* de droit interna¬ 
tional coutunii(*i en a])|)lieation du principt* de la justice. Seule 
r(‘xistence cU* eettt* reglt* de dr(»it coutuinier ]Kfut explifiuer (jiCau 
cours des siecles, alors <jue bi(*Ti dcs enclaves territoriales ont existe 
])uis disparu dans le mouvement d<*s relations internationales, 
aiicune (le (.'(‘S dis])aritions n'a civ ini])utable a un rofus de passage 
<iui aura it entraiiu'’* un etouff(‘ment ou un etranglennmt geographiciiie. 
Ix’ ('aractere raisonna]>le du fait d’accorder passage sur le territoire 
environnant justiOe la Constance ot Tuniformite de cet usage dt^venu, 
avec le temps, un droit couturnier a IV^gard des enclav(?s internatio¬ 
nales, (jiielles (pie puissent iHre I(n restrictions ou les rest^rves qui y 
sont a])portees selon le cas. 

28. A prcinieni vue, \v droit d(* passages du souverain (rune enclave 
et le droit <iu’a le souverain du territ(nre (uivironnant de preserver 
sa .soiiverainete territoriak* piananit seinbler s'opposcr inais, je Tai 
dit, ils lie soiit ni iiicoinpatibles. ni incoiiciliables. Si des enclaves 
exist(*nt et prospe-rent aujourdliui dans bi(‘n des regions du inondc, 
c’(*st fiu’eii di'pit des diriicultes (pii ont pu surgir de temps a autre 
entre territoires en('la\'rs et territoires adjacc.*nts, ces difficultes ont 
toujours (He heureiisement a])laTU(^s ]Kir la bonne foi et la bonne 
volonte des denx parlies. F.(*s rap])orts entre ces deux situations 
tc'rritoriales ik* sont pas sans n*ss(*nibler a ceux des occHins cH des 
fl(aiv(*s (jiii s’y de\'ers(*iit. II arrive* parfois qu(^ Ja iU’C(*ssite dk^xercer 
uiK*. sou\'tTainet('‘ sur les enclave's soit plus pressante (pie le droit de 
I'Etat <pii (uitoure I'enclave a conserver intacte sa soviverain(H(? 
territoriale, et il arrive parfois (pie ce soit le contraire ; de imHne. au 
moimnit des fontes ])riTitaiii(Hes. les eaux gonfl(!ies du tleuye s’av’an- 
ceiit profondement dans Tocean (*t. au t(mips dc la mam^. roci'ian 
pousse ses vagues dans I'estiiaire, .sans pour autant t|uc 1 un menace 
rexLsti*nc(* de rantre. Les flots coexistent et jouenl cliacun lour role. 
Nul conilit intrinseejue entni eiix, non ]ilus (ju’entre k* droit de 
passage de TtMiclave d’un fitat et Ja soiiverainete territoriale de 
ffitat oil s’insere I’enclave. Car le droit international coutuinier 
n’offre pas inoins de r(‘ssourc(*s (pie les lois de la g('*ographie 
phy.sicpie. 
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29. I*'or the ri‘as(.)ns stcTted above. I ht)Jd tliat Portugal's right of 
passage between tlie enclaves and between them and coastal Daman 
embraces all the six categories, to the extent necessary for the 
exercise* of l^)rtuguese sovereign!\' over the enclaves and subject to 
('ontrol and regulation b\- India. 


(Sis'neiO Koo. 
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Pour touti'S Ics niisons (juc; je viens (VexposiT, jir tiens cjuc le 
droit d(* passage du Portugal entre les enclaves conime entre les 
enclaves et Damao (l)aniao littoral) enibrasse les six categories sans 
exception, dans la mc'sun; indispensable a Tc^xercice de la sou\’erai- 
iK'te i)ortugais(* siir les enclaves et sous reserve du pouvoir d(' 
controle et de reglementation de Tlnde. 

(Sv^ne) Wrllinc.ion Koo. 
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A notiv grand n'gri't nous nc saurions souscrin* a la (UV.ision dt* 
la Cour par la<|U('llo olio n'jettc la sixitant' oxcoption dr I’l’nion 
indienno rt (‘ii consi'tjiUMK t* se reconnait conijH*t(‘nl(‘ pour comuiitn* 
do la ]>rosonte aflairo. 

I. Par sa Doclaration on date du jg so])tond)ro ratilioo Ir 

5 fovricT I’lndt' avait acce])to la juridiction ol)ligalnirt' do la 

Cour pour losdii'loronds(jui s'olovoraionl apros la date do la ratilioalioii 
relativomonl (K'itli rein'd to) aux siluations on aux faits ])()storiours 
a Jadite ratifioation. 

La date du 5 fox rior igjo quo nous a]>pollor()ns la dato rriti< juo 
a tHo maintoniu' dans la Declaration indionno du jS fevrior i()40. 
La double condition forinulo(‘ dans ootto DiVlaration constitiio lino 
irnportanto limitation niHone tempon's ch* I’obligation assuinoo par 
rUnion indionno. 

L('S Partios out abondammont disouto la ])orto(' do la sixionie 
exri'ption pour la prosento affaire ; olios I V)!!! fait dans Uairs ocritures 
ct dans lours i)laidoirios. aussi bum on 1037. ]>rocoduro siir 

les exceptions ])reliminairos. (|ue dans la phaso actvu'lU^ du procos 
portant I’twamon du fond. Le fait (jue la Cour a, (ii 1957, docide 
de joindn* cette oxce|>tion an fond cUdnontre riini)ortanoe, \’oire 
meme la nocessito dont olle etait conscionto do no docidcT du sort 
de cette exception (|ii’apres avoir aocpiis uno oonnaissanct^ suffisanto 
des fait.s du litigo. 

De la double limitation guo nous vonons do raj)})eler, Parrot 
ecarte la premiere: la Cour a pu oonsidorer comino actpiiso la thos(‘ 
d'apros laquolle le diflorend s'ost olevo apros lo 3 fevrior Tg.;o, dato 
critique de la Declaration indionno; la tliscussion dn fond n’a pas 
ap])orte de ])n*uves a ra])j>ui de I’o]union oontraire. f\Mr contn;, la 
question do .sax'oir si lo difforond s’e^t olove n^lativeniont aux situa¬ 
tions oil faits ])OStoriours a cello dato de\'rait, a noire avis, rocevoir 
ro])onse suivant la thost* iiulit'nno, (‘utrainant ainsi, comnu* conse¬ 
quence, la declaration d’incomjx'tenco. 

La conclusion finale du Portugal a co sujet dit entro autros: 

" Attondu (juo ... soul egalornonl posterioiirs an 3 fe\ rior 10.50, 
]>uisqu’ils datont ogaUiinent d(^ i03 |. les situations 011 fails an sujet 
flesquels lf‘ difforond sV.st olo.vo; 

Att(‘ndn (ju'on roalito cos situations on fails no .sont <]ue los 
gonorateurs du (lifloreiul et quo conune tels, on doit considoror los 
situations 011 faits iin]>utes par rElat demandour a I'Etat doftuulenr 
corinno illicites, c'est-a-dirc* coiniiu* des \'iolations d(* s<*s obligations 
internationalos; 
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BADAWI 

/ Translation / 

It is witli great regret that we I'md ourselves unable to subscribe 
to the d(*cision of the ('ourt wliich rejects the Sixth Objection ()f the 
Indian l-nion and conse(|uently finds that the Court has juris¬ 
diction in tht‘ present rase. 

I. l^y its Declaration of K) September 1929, ratified on 5 Febni- 
ary India accejited the comjmlsory jurisdiction of the Court 

for disj)Utes that iniglit aris(‘ after the date of ratification with 
regard to situatifuis or facts subsequent to that ratification. 

The clati* of 5 hebniary 1930 which we sliall call the crucial 
date—w^as maintained in llu* Indian Declaration of 28 February 
1940. The twofold condition set out in that Declaration constitutes 
an important limitation ratinne femporis of the obligation assumed 
by the Indian Cnion. 

Tlu‘ Parties discuss(\l at length the bearing of the Sixth Objec¬ 
tion ujion the pr(‘seiit case; they did so in their written plt^adings 
and at the liearings, both in 1957, during the proceedings on the 
Ihadiminary Objections, and in the presc'iit stage of the case con¬ 
cerned with th(‘ merits. The fact that tfu' Court, in 1957, decided to 
join this objection to the* merits shows how aware it was of the 
importance, not to say tlie necessity', of only deciding upon the 
fate of this objection when it had obtained .sufficient knowledge 
about the facts of tlie dispute. 

Of the two limitations just mentioned, the Judgment rejects 
the first: the ('ourt has admitted the argument that the dispute 
arose after 3 February 1930, the crucial date of the Indian Decla¬ 
ration: the di.scussion of the merits furni.shed no (‘vidence to the 
contrary. On tlu' other hand, the (piestion whidher tlu^ dispute 
arose with regard to situations or facts subsecpient to that date 
should, in our opinion, be answered in the sense of the Indian 
argument, thus iinolving as a conse<juence a finding by the ('ourt 
that it is witliout jurisdiction. 

The final .sul)mi.ssi()n of Portugal on this point is inter alia: 

“W'hereas ... the .situations or facts in respect of which the dispute 
arose are likewise subsequent to 5 hVl^riiary 1930, since they also 
date from i()54; 

Whereas these situations or facts are really nothing but those 
giving rise to the dispute, and whereas one must regard as such the 
situations or facts imputed by the applicant State to the respondent 
State as unlawful, i.e. as constituting violations of the respondent 
State's international obligations: 
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AtttMidu quo les situations ou fails quo lo Portiipal impiilr a 
ITnion indienne comrnr illicitos datont.ainsi t|u’il a rtc dit,de ig5.4; 

Par ces motifs, 

Plaise a la Cour rojeter roxcoption. '> 

2. Dans k* dobat de\ arit la Coiir. les deux Parties cherchaient a 
Si* prtH'aloir de I’arret de la Cour perrnanente ck* Justice interna^ 
tionale dans raliaire d('S l^hosphates du Maroc pour y trouver d(!S 
arguments a l*a})pui de lours theses resp(*ctives. 

( et arret, avec ci*lui rendu dans raftair(‘delarj>w//)itg;r/£rrf7t7(?c‘^rf- 
die de Sofia et de ihtlf^arie, constitue, (‘ii eflet, line iniportante 
contribution de la jurispruckma* de la ( our permanente a retude 
du ])roblemi* des limitations ratione lempio'is di*s oblig^'ltions des 
Ktats qiii acce|nent la juridiction obligatoire de la ('our. Nous 
somines bien obliges eVy faire (pielijues references. 

Ledit arret met lui-inenie k*s j)artii*s eii gardt* conlre les conclu¬ 
sions hatives. 

D’un cote, il constate (iiu* l einploi de ces deux tennes situations 
ou fiiits i correspond a la volontederEtat signataire d’einbrasser dans 
line ex[)ression aussi comprehonsivt! qiu* |)(>ssil)k' tons l(*s elenu'iits 
siisceptibles de donner naissance a un differend ». lit l arret conti¬ 
nue: Kile [la C. P. J. 1. observi*, d'autre part, quo les deux tennes 
(• situations » et << fafts *» etant places sur la ineme ligrie. la limitation 
ratioue temporis lour est commune et <iuede remj)k)i de run ou de 
I'autro n(‘ saurait resulter une extimsion de la juridiction obliga- 
toin*. D’lm autre cote, Parrel indiijue: <■ L’anteriorite ou la 
]>osteriorite (I’linc; situation ou d’un fait j)ar rapj)ort a unc* certaine 
date est une question d’espece tout coinme constitiu* une (jui'stion 
d’ispece le point de savoir (juels sont les situations ou fails an sujet 
dosqiK^ls s7*st ek‘ve le diffenmd. » 

1-a tache d’lHablir un rapport vi.se par la Declaration entre le 
differend et k‘s c situations ou fails »> aj)parti(‘nl a la ( our. 

p Kes consi'ils du Portugal se sont (‘fforces (k* limiter autant que 
pos.sible le contenu de ces notions: situations ou fails. D'apres v,ux 
doivent t'tre compris coinine “ les fails ou les situations » ceux « qiu^ 
la ))artie (k*manderesse impute a la j>artie defend(*resse comme 
illicites ». f I'n Etat comrnet certains acles, cree certaines situations. 
I’n autre Ktat reprouve ces act(?s ou c(*s situations comme illicites. 
11 les declan* violateurs dc .son droit... » Et plus loin: « 11 faut 
seulerni'nt consider(‘r la situation den(»ncee comme illicite par TEtat 
demandeur el examiner qui*l fait illicite cet Etat presente a rorigine 
d(* cette situation. 

11 a ete observe ci ci* sujet <ju’il a sufli a la (.'our perinaiiente de 
constater (pie Pacte (pii faisait robji*t du litige entre la France et 
PItalie n’etait (ju’ime a])plication d’un dahirdo 1920, date anterieure 
()H 
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Whereas the situations or facts which Portugal imputes to the 
Indian Union as unlawful also date from 1954. as has idready been 
pointed out ; 

For these rt'asons, 

May it ])lease the ('ourt to dismiss the. Objection." 

2 , When the case was heard in (Vmrt, both l^irties invoked the 
Judgment of the PcTmanent (‘ourt of International Justice in the 
Ph(tsphates in Morocco case, st‘eking in it arguments to su])port 
their respective claims. 

That Judgment, with the Judgment givc^i in the case of the 
Electricity Company of Sofia and Bulgaria, is an im})orta.nt contri¬ 
bution by the jurisprudiTice of the IV^rrnanent Court to the study 
of th(‘ (juestion of limitations ratione feniporis to the obligations of 
States wliich accept the com])ulsory jurisdiction of tlu' Court. We 
feel bound to reder to it. 

The Judgment (iuot(‘d itself warns the parties against hasty 
conclusions. 

In one jdacc it states “that th(^ use of thes(‘ two terms 1 situations 
or factSj shows the intention of the signatory State to embrace, in 
the most comJ)rehellsi^T' expression possibl(^ all the different factors 
capable of giving rise to a dispute”. And it goes on to say: “The 
Court I the Permanent Court of Inteniational Justice ! also observes 
that th(‘ two terms ‘situations* and ‘facts' an^ placed in conjunction 
with one anoth(;r. so that the limitation ratione lemporis is common 
to them both, and that the employment of one term or of iho ovher 
could not ha\'C- the effect of extending th(‘ compulsory jurisdiction.” 
In another passage the Judgmtmt says: “The ciuestion whether a 
given situation or fact is prior or subseejuent to a particular date 
is one to be decided in regard to each specific case, just as the 
(lucstion of th(‘ situations or facts with regard to which the dispute 
arose must b(? decided in regard to each specific case.” 

It is the duty of the Court to establi.sh a relationshij) contem¬ 
plated by the Declaration b(dw('en the dispute and the “situations 
or facts”. 

The Portuguese ('ounsel tried to keej.) the content of these 
notions situations or facts within the narrowest possible limit. 
In their view “The facts or situations” must be understood to mean 
thos(^ “which the applicant Party imputes to the respondent Party 
as unlawful”. “A State commits certain acts, creates certain 
situations. Another State stigmatizes these acts or situations as 
unlawful. It declares that they violate its right...” And again: 
“All that has to be considered is the situation denounced as unlaw¬ 
ful by the apidicant State and what unlawful act that vState puts 
forward as tlu^ origin of that situation.” 

It was ol)served in this connection that the Permanent Court 
considen'd it sufficient, as a reason for holding itself to be without 
jurisdiction, that th(^ act which was the subject of the dispute 
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a la date criti(|iie. pour sc declarer incompetentc. sans avoir a 
examiner si ce liahir est on non contraire aux (mgagements inter- 
nationaux de la France. lV)ur bien com prendre la peiisee de la Coiir, 
il faiit retenir de cetle constatalion que pour nqetiT les arguments 
de ritalie, la ("our n'a i)as estime necessaire i\uv les situations ou 
fails qui soiit a rorigine dii dilTerend soient des actes illicites. I n 
Etat ne commet pas un aetc* illicite ci n’engage pas sa responsabilite 
internationale ])ar le seul fait (pi’i! edicte une loi qui contient des 
dispositions incompatibles aver s(‘s (‘iigagements internationaux. Si 
I’apjilication de cette loi conduit a des actes (|ui sont contraires aux 
engajji'inents internationaux de Tlitat, le jiigi* (lira siinplement (]ue 
cet Etat ne pent valablement invo(]uer sa loi iiour justificT ces 
actes. La C<nir [lermanente de |ustic(‘ internationale s’est a deux 
ou trois reprisi's ])rononcee dans ci' siais. 


L<‘s dahirs de \() 2 o n'etaient pas par eux-mem(‘S des actes illicites: 
et pourtant rexcepti<»n fran<;aise a etc admis(\ jiarce (jii’ils etaient 
a I’origine des actes dtaionces par 1’Italic comme illicites. (‘t ils 
etaient antcrieurs a la date criticjue. 

4. La these portugaise parait attribuer a TEtal deinandeur le 
role yirincipal, sinon decisif, dans la detenninalion d(‘s elements 
generateurs du diffenmd. Eii effet, il a etc dit ]H)ur le (jouvernement 
portugais que les fails (*t les situations c|iii merit(‘nt veritablement 
ce noin, C(‘ soul » les fails ou les situations (|U(‘ la partie demanderessi* 
impute a la partie defenderesse comme illiciU‘s 

Or la Cour ne saurait se limiter a enregistrer la pretention de 
TEtat deinandeur, d’autant plus (pu* C(‘t Etat, ])lace devant la date* 
criticjue, pent avoir un iiiteret a limiter le problerne dans le temps, 
par exemple, en passant certains ra|)ports sous silence*, ou vn 
en minimisant la porter ])our le proces par lui intente. ('ii un mot: 
en isolant le difl'erend de la situation dont il est issu comme, 
d’ailleurs, I’Etat defendeur pent avoir la tendance* a faire reculer 
les elthnenls generateurs du dii’ferend dans Iv ])asse tm ils iii' seraient 
pas cou\’erts par la Dt^daratic^n. 

La Cour garde son entiere liberte d'api)reciation des rapports entre 
les fails et les situations de resj)ece et I’objet du (liffc?rend. Dans 
certains cas, quand il s’agit de fails isoles et bi(*n reconnaissables, 
cette tache sera relativeinent facile; dans d’autres, oil la situation, 
e'est-a-din* un etat de choses, un ensemble de relations de fait et 
de droit, est complexe et difficile a discerner, cette tache pent ctre 
ardue; cejx ndant, il s’agit de la (piestion premiere entre toutes: la 
competence* de la Cour. 

5. Il nous est diflicile d'admettre la these du Gouvernement 
portugais f)our une autre raison: elle semble confondre les fails 
du different! avec les fails et les situations dont ce differend procede, 
S(‘lon une d(*s formules de la Cour p)ermanentc. Or les fails du 
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between France and Italy was merely the a])])lication of a dahir 
of 1920, that is, a date earlier than the crucial date, and h(‘ld that 
it was unnec(\ssary to consider whether th(‘ dahir was or was not 
contrary to th(‘ international obligations assumed by France. In 
order to appreciate tlie ('ourt’s meaning, the important point in 
this statement to kee]) in mind is that, in order to dismiss the argu¬ 
ments of Italy, the (-ourt saw no necul to determine that the situ¬ 
ations or facts whicli gaAa* rise to the dispute were unlawful acts. 
A State' does not commit an unlawful act, nor incur international 
res])onsibility, sim])ly by enacting a law containing provisions that 
are incom])atible with its international undertakings. If the appli¬ 
cation of that law leads to acts which conflict with the State's inter¬ 
national undertakings, thi* judge will simply d(‘clar<' that that State 
cannot validly invoke its law in supj)ort of those acts. The Ferma- 
lU'nt ( ourt of InliTiiational Justice decided in that sense on two or 
three occasions. 

Th(‘ dalrirs of i()2o were not in themselves unlawful acts; never¬ 
theless, the French objection was allowed, because they were the 
source of the acts denounct'd by Italy as unlawful and they were 
prior to the crucial date. 

-|. The i\)rtuguese case appears to assign to the ai)i)licant State 
the principal if not d(*cisive ])art in determining tlu' sources of the 
dispute. It was said on b('half of Portugal that the fads and situ¬ 
ations really deserving tliat name an' “those facts or situations 
which the a})])licant Party imputes to the Respondent as unlawful”. 

The ('ourt cannot sinijdy register this claim by the a]>])licant State, 
(‘specially as that Slate*, confronted with the crucial date, may ha\’e. 
an interest in circumscribing the ]>eriod of time; for instance, by 
ignoring certain relationships or by mininii/.ing tluar bearing u])on 
its case; in a word, by isolating the dispute from the situation of 
which it is the result; just as thi^ respondent State may tend to 
antedate the sourci's of the dis])ule by attributing them to a time 
when they would not be covered by th(‘ Declaration. 

'Fhe ('ourt remains (‘iitirely free in its examination of the connec¬ 
tions between the facts and situations of the case and the subj('ct 
of the dispute. In some cases, where tlu* facts are isolated and easily 
as(‘ertainable, that task will be com])aratively easy; in other cases 
wht're tht' situation or state of affairs or skein of de facto and de jure 
relationships is com])l(‘X and difficult to unravel, tin; task may be a 
hard om*: but the first <]uestion of all to decide is the jurisdiction 
of the ('ourt. 

5. W'e find it hard to accept the Portugut'se argument for another 
reason: it ap])ears to confuse the facts of the dispute with the facts 
and situations from which that dispute arose, to em])loy a formula 
adopted by the Permanent ("ourt. The facts of the dis])ute may be of 

(H) 
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clitferencl peuverit etro recents et concentres dans un i*space di* 
temps relativement bref, tandis les fails on situations <|iii soul 
a I'origiiK' du differend pouvent etre suifisaminent anciens j)our 
echappcr a la juridiction de la Coiir telle quelle se trouve accej)tee 
dans la Declaration de TEtat defendc'ur. I.a Cour j)ennanente de Jus¬ 
tice Internationale dans I’arnM cite a tlit: cOn ne saurait reconnaitn* 
une telle relation ! posteriorite rMle^ entre un differend et des ele¬ 
ments posterieurs ;a la date critique] qui supposent Texistence ou 
qui ne component <|iie la contirination on le simple develo|)iH‘inenl 
de situations ou fails anterieurs. alors (]iie ccmx-ci ('onstituent les 
veritables elements gfhierateurs du differend. » 

Nous rcJevons encore une des formules de la ( our f)ermanente 
de Justice intiTiiationaU^* I.e diflen‘nd ne etre isole de la 
situation dont il est issii. » La ('our ])er!nanente fait done supj)oser 
qu'il pent y avoir des cas oil urn* des parties cherche a isoler le 
differimd de la situation dont il est issu. 

Dans I’affaire devant la (_-our, TEtat dernandeur athniie <|m‘ tons 
les fails et situations n^latifs au differend se concentrent en 1954 et 
ne reniontent ])as pdus loin dans le passe: ce sont rigoureusement 
ceux (]u’il imimte a son advcTsairecommt' illicites. Opendant, celui-ci 
rej)ond (]U(‘ le cas est en realite plus comj>li(|ue; (pit' les fails (d l<\s 
situations, elenients generateurs du differend, ont (wiste deja avant 
i93().a(luoirEtatd(Mnandeurreplique(|u'avant 1954 il n’avait pas a 
se })laindre, qiu* l(‘s divers incidents, divergt^nces d’opinion, conflits 
sans grande importance', meme interdictions forniellt's doivent etre 
attribues simj)l(^ment a I'exc'rcicc, par TEtat territorial, du c«)ntrdle 
et de la regleinentation dont le Portugal admet sans difficulte la 
legitimite. 11 aflfirme qu’il a toujours possede i‘t effectivi inent 
exerce le droit de passage, droit general, dans les limites neci^ssain's 
a I’exercice de sa souverainete sur les cnelax^es et (jue re droit a 
ete nsjM'cte par I’Ltat territorial jusqu’en 1954. 

L'arrct i)arait adinettre rjue la situation qui est a r(H-igiiie du 
differend e>t a la fois auterieiire et ]K>sterieiU(' a la date critiqiit', 
mais il en tin* des conclusions aiix<|uelles nous ne |)oii\'ons pas soiis- 
crire. Il part de la coiislatation (|iu' la limitation rufione temporh 
dans la Declaration indieiine est redigee «< d'une ta(,a)n positive t'li 
indi(iuant les differends fpii sont compri> dans cette acx'optatioii 
En effet, elle ii(‘ procedt* pas (rune fa<;on nt'gative. en excluant les 
differends nes des situalioiis ou faits anterieurs a la date critique, 
mais il lu^ fait pas de doute f|U(‘ riiitentiou (]r ri’nioninditmiietHait, 
(ill acceptaiil la juridiction obligatoire de la ('onr pour les situations 
ou faits post(;rieurs, coinme gen(irat(iurs du difliirend, d'cixchire l(is 
situations ou faits ant(!ri(*urs. 

L’arret deja cite (Ians I’affaire des Phosphates du Muroc dit t'ncore: 

V Pour r(:!SoiKlre ces questimis. il faut toutefois gardiT toujours 
prescinle a resprit la voloiite de I’Etat qui, irayant acc(‘pte la 
juridiction obligatoire (jue dans certairuis lirnites, n’a entendu y 
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ri‘cent date and may be conijmspd within a coinparati\T‘ly short sy)ace 
of time, wfiereas the facts or situations from wliich the dispute arose 
may datt^ hack far enough to fall outside tin* jurisdiction of the 
(-oiirt as accepted by the Declaration of the res])ondent State. In 
the Judgnuml already <iuot.ed. the* Permanent (ourt of Interna¬ 
tional Justice said: “It would be impossible to admit the existence 
of such a relationshi|) :a really sub.sequent datej between a dispute 
and subsec|uent factors ; subsec]uent to the crucial date'! wliicli either 
presume the* (^xisttTice or are merely the confirmation or d(‘V( 4 op- 
rnent of earlier situations or facts constituting th(‘ real causes of 
the disput(‘.“ 

We will cite om* more dictum of tlie P(Tnian(*nt Court: “The 
dispute cannot be separated from the situation of which it is the 
Result.“ Thus, th(‘ PermaTUuit ('ourt implies that there may be 
cas(‘s in which one of tlu' Parties tries to separate the dispute from 
the situation of which it is the result. 

In the case now Ivfori* the ('ourt. the aj)pli('ant State declares 
that all the facts and situations relating to th(' dis])ute an? com¬ 
prised within till* yi'ar 1954. and do not date back farther; these 
are exclusively the acts whicli it inijiutes to the o])j)osite Party as 
unlawful. The latter, however, replies that tlie cast* is in fact ii(»l so 
simple, that the facts and situations from which tlie disjiute arose 
already existed b(?fore iq.jo. to which the apidicant State replies 
that until 1954 it had no cause of complaint and that the various 
incid(*nts, differences of o|)inion, minor disjHUes, and even formal 
prohibitions are to be ascrilied only to tin* exercise by the terri¬ 
torial State of a control and regulation which l^u'tugal readily 
admits to have lieeii legitimate. Portugal dedans that it has always 
possessed and effectix'elx’ exercised th(‘ right of passage, a general 
right, within the limits necessary for tin* exercise of its sovereignty 
over the enclaves, and that that right was respected by the terri¬ 
torial State until 1^54. 

The Judgment seems to admit that the situation whicli forms 
the origin of the disjnite is both prior and subseciucnt to the crucial 
date, but from this it draws conclusions to which we cannot 
subscribe. It begins by finding that the limitation raiione temporis 
in the Indian Declaration is clrafted “in a positive manner ... indi¬ 
cating the disputes which are included within tliat accejitance". It 
certainly does not proceed in a negative manner by excluding dis¬ 
putes arising from situations or facts jirior to the crucial date, but 
there is no doubt that tlie Indian Idiion, when it accepted the com- 
pulsorj’ jurisdiction of the Court for sub.seijuent situations or facts 
giving rise to disputes, intended to exclude prior situations or facts. 

The Judgment in the Pliospluitc;> in Morvcco case, already quoted, 
also says: “However, in answering these questions it is necessary 
always to bear in mind the will of the State which only accepted 
the compulsory jurisdiction within specified limits and consequently 

70 



73 DROIT DE PASSAGE (OP. DISS. MM. WINIARSKI ET BADAWl) 

soumeltre que les souls differends qui sont reelleniont nos do situa¬ 
tions ou de faits postorieurs a son acceptation. » 

6. Le Portugal no voit dans le passe, a conirnencor ])ar 1779 ot 
jus(]u’aux evenements dt* 1954. la source de son droit de passage. 
La fonnule est cello que la C'our permanent*' de justice internatio- 
nale avait enij>loye(' dans son arret dans I’affaire de la 
d*Elcciriciie de Sofia et de lUil^aric. La. Texceplion bulgare rutione 
teniporis invcxjuait la decision du Tribunal arbitral anterieure a la 
date criticjut'. Pourtant le problemc' est different: la decision du 
Tribunal arbitral avait tHe reconnue par It\s deux jxirties t'li litige, 
elle faisait lour loi en la niatiere: \o fait etait incont(‘Stabl(‘. Le 
differend ne portait <ju(' sur ix'rtaines mesures prises ]>ar les autori¬ 
tes bulgares apres la date criti(|ue, (pie la Helgirpie considerait 
comme n’lHant ]kis conformes a la fonnule ado|)tee ])ar la decision 
arbitrale. La Cour pernianente de Justic*' internationak; conclut a 
rabsence de I’tdeinent generateur anterieur a la date critic]ue fixee 
par la Declaration bulgare. 

Dans notre cas, une loi coinnume reconnue j)ar les deux Parties 
nk'xiste pas. Le Portugal croit pouvoir la dediiire, entrc' autres, de 
laprati(]ue,c'est-a-dire trune scVie d'actes et de faits, vi('ill(' de f)his 
d'un siecle et d('ini; IT nion indiennt' s'ap])iiie sur la menu* longue 
pratique pour affirrner que le pretendu droit de jxissage I'li favour 
du Portugal n’(‘xistt‘ ])as. Pour le problem*^ qui nous preoccupe, il 
ne s'agit |)as de savoir (jui a raison et (jui a tort; il s’agit (h‘ savoir .si 
ce n’est j)as la ineme situation <|ui s’est aggravet', cjui a culmine en 
1954 pour conduire rajndement a un conilit et donner lieu a la 
procedure devant la ('our. Il s’agit de .savoir si k\s actes denonces 
par le Portugal ('omme illicites puisent leur origine dans une situa¬ 
tion anterieure a la date criticpK'. 

Il nous est difficile de souscrire a I’interpretation de la Declara¬ 
tion indienne, d’apres laquelle il suffit (jue la situation ou le fait <]ui 
concerne le differend soit ]X)sterieur a la date criti(]U(; pour (jiie la 
juridiction de la ('our soit acceptee, et encore nioins a la distinc¬ 
tion entre situation et fait, qui assigne, arbitrairement a notre avis, 
a la noti(ni de situation une signification i)urement geographicjue 
(renclave), alors (jiie cela n’est (ju’un dement de la situation et que 
celk‘-ci. ensemble des rapports de fait et de droit, couvre k* pro- 
bleni(‘ de passage avec toutes ses modalites, tel cju'il se presentait 
aux Parties pendant la periocle britannique et post-britanni(]ue. 
De plus, on ne pent pas, aux fins de l’inter[)retation de la Declara¬ 
tion indienne, joindn? les faits du differend, <]ui sont de T954, a la 
situation ancnmne, jx)ur les considerer comme un ensemble qui 
« n’a exi.ste qu’ai)res le 5 fevri(*r 1930 ». ('cda ne correspond })as a 
rintention clairement cxprimecs dans la Declaration indienne. Si 
la situation cjui est a Torigine du differend e.st anterieure a la date 
critique, le consentcment de IT-nion indienne n'est pas accjuis. 
Nous disons bien: situation <]ui est a 1 ’origine du differend; il ne 
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only intc'iuled to submit to that jurisdiction disputes having actually 
arisen from situations or facts subse(]uent to its acceptance.'' 

f). l^)rtugal set-s in tlu' past, b(*ginnirig with 1779 and continuing 
till the events of i(i54, the source of its riglit of passage. The 
ItM'jns are those which the IN'rinanent (‘ourt of International Justice 
had us(h 1 in its Judgment in tlu* Electricity ('ompany nj Sofia and 
lUil\iaria case. There the Bulgarian objection rationc. lemporis 
invokerl th(* di'cision of tlie Arbitral Tribunal which |)rece(led the 
crucial date. Hut the j)roble!n is a different one: the decision of tlie 
.Arbitral Tribunal had b(‘(‘n recognized by both parties to tin* dis¬ 
pute as lawfully l)inding u])on tlu-m; the fact was indisputable*. The 
disputi* referred only to ctTtain measures taken by the Bulgarian 
authorities after tlu* crucial date whicli H(*lgiuin consichTcd to be 
at varianct* witli the terms of the arbitral decision. The Permanent 
(‘ourt of JnttTiiational Justice found that the source of the dispute 
was rK)t prior to tlu* crucial dale lixed by tlie Bulgarian Declaration. 

In our own cast* then* is no law jointly nrognized by both thirties. 
Portugal claims to infer one, among other things, from practice, 
that is to say from a series of acts and facts going l)a.ck mon* llian 
150 years; the Indian Tnion relies u])on the same long })ractice to 
maintain that the alleg(*d right of pas.sage in Portugars favour has 
no existence, lojr flu* jiroblem which concerns us, wc* liav(‘ not to 
know who is right and who is wrong; the (jiiestion to In* deter¬ 
mined is whether it is not tlu* same situation which entertMl into an 
acute stage and reached a climax in 1954, leading rapidly to a 
dispute and giving ri.se to the proceedings before the Court. The 
(jiu'Stion is whether the acts denounced by Portugal as unlawful 
have their origin in a situation going back lieyond the crucial date. 

We find it hard to subscribe to the interpretation of the Indian 
Declaration whereby it is enough for the situation or fact concern¬ 
ing tlu* dispute to be subsecjuent to the crucial date, in ord(T that 
tlu* Court's jurisdictimi may bt* admitted, still less to the distinc¬ 
tion made between a .situation and a fact, which, in our opinion 
arbitrarily, ascribes to the notion of .situation a purely geogra])hic.al 
meaning (tlu* enclave), whereas that is only one* factor in the situ¬ 
ation. and the latter, a compound of n*lationshi])s of fact and law, 
covers the ]m)blem of j)assage in all its aspects as it ])resented it ¬ 
self to the Parties in the British and })ost-British ]>('rio(ls. Moreover, 
it is not po.ssiblo, for the purposes of the inteqm'tation of the 
Indian Declaration, to join the facts of the dispute, which dat(* from 
1954, to tlu* earlier situation and to regard them as a com])rehen- 
sive whole which “came into existence only after 5 P'ebruary 1930”. 
This is at variance with the clearly expressed intention of the 
Indian Declaration. If the .situation from which the di.spute arose 
goes back beyond the crucial date the consent of the Indian I'riion 
is lacking. We say advisedly: situation from which the dispute 
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s*agit pas d un traite plus ou inoins ancicri on d’une regie de droit 
etablie depuis plus ou nioiiis longtenips. 

7. Cc qui nous parait decisif, c'est la nature d(' I’action intentet* 
par le (iouvernenu'nt portugais. 

Dans les conclusions finales dii Portugal, la i)rerniere et princi- 
pale deinande est ainsi forinulee: 

u Plaise a la ( our dire et jugcr que le droit de passage entre le> 
oncla\'es de I)adra t‘t de Nagar-Aveli et entri' celles-ci et rarrondisse 
merit edtier de Daiiiao. tel est delini ci-dessus, exisle au profit 
dll l\)rtiigal et doit etie res]iecte par I’lnde. >» 


i v que le (ioux erneinent portugais di*niande a la (‘our, c’est done 
de rendre en preniiiT liiMi tin jugenient declaratoire. I-a ('our pernia- 
nente de Justici' intiTnationale a rendu de tels jiigernents. Dans 
son arret n 11 t'li interjiretation des arrets 7 et 8. file a dit: 


:■ L’arret 11 7 de la ( our est de la naliirt* d un jugenient declara¬ 
toire (jui, selou son idee, i‘sl destine a fain' reconnaitri' uiie situation 
de droit une fois |Knir toutes et avec etfet obligatoire entre les Parties, 
en sorte que la situation juridi(]ue ainsi fixee iie ])uisse ])lus etre 
mise en discussion ])oin ce (]iii (*st des ronsetjiienees juridiques qui 
en decoulent. *• 


C’est exacteinent ce <|ue deniandc a la (‘our la pn^niere conclu¬ 
sion purtugaise. 11 n’l'St done pas (jui*stion d’actes illiciti's; et bieri 
que cetle deniandc soit suivii* des dtuix autres, comjilcmentaircs i‘l 
eventuelles, clle coiistitue ressence nieiiie ile I’alfaire. 

On pent s(; deniander si dexant cette in'crnien' conclusion les 
arguments dii Portugal rclatix cment a la sixienu* exception garclent 
quelque valeur. En effet, ici il ne s'agil pas sini])leiiu‘nt d'appli(]uer 
une regie incontestable dt' droit j»our redresstTiint' violation dudroit 
d’une partie par uii acte illicitly di- l autn^ L’objet de I’action, tel 
qu’il resulte de la j^reiniere conclusion })orlugaise. est de faire 
reconnaitre, coiistater jiar Ja (‘our la situation dt* droit entre Parties; 
ceci n'est pas liinite au\ exenements de 1954 et ne jieait etre 
considcre coniine j^artie d'lni ensemble iiosterieur a la date critiejue. 
Au contraire, tous les elaiieiits du differend contcsles laiitdt ])ar 
Tune tantdt jiar Tautre l^irtie, se trouvent dans la iieriode post- 
mahratte; les Parlies ii'entendaient ])as les clios(?s et leurs jiositioiis 
respijctives de la meme maniere ; c’est dans cette situation prolongce 
que I on pourrait x^oir I’origine du differend actuel. 

II semble cependant que Ton serait justilie d’aller plus loin. 

La (A)ur n’ax ant pas recormu de base conventionnelle au droit 
de passage reclame jiar le Portugal, a du se tourner vers la prati<iue 
qui aurait pu etre acceptee coinme faisant droit entre Parties. 
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arose; it is not a question of a more or less ancient treaty or of a 
rule of law established a longer or shorter time ago. 

7. What seems to us to be decisive* is the nature of the action 
brought by the Portuguese Governmtmt. 

In the final Submissions of Portugal, the first and princi|)al claim 
is as follows: 

‘*May it pleast* the (oiirt to adjudge and declare tliat tlu* right 
of iiassage between the encla\(‘s of I)adra and Nagar-A\'eli and 
between tliese enclaves and the coastal district of Daman, as 
defined abov(‘, is a riglit possessed by Portugal and which must lx* 
respected by India.” 

Wliat th(‘ Portuguese (iovernmeiit is asking of the ( ourt, there¬ 
fore. is that it shall (hdiver in the first place a (((‘claratory judgriKUit. 
The Permanent ( ourt of International Justice delivennl sucli judg¬ 
ments. In its (udgmeiit No. 11, inter])r(*ting Judgments Nos. 7 and 
8. it said: 

“ llie (Court’s Judgment No. 7 is in the nature of a. declaratory 
judgment, the intention of which is to ensure recognition of a 
situation at law once and for all aTid with binding force as hi‘lween 
the Parties; so that the l(*gal position tlius (‘stablished cannot 
again lx* ('.ailed iti qucsti(jn in so far as tlie legal I'fhrts tMisuing 
tiierefrom are concernt'd.” 

That is exactly what the first Portugiu'se submission is asking 
from tlu‘ Court. Then* is therefore no (juestion of unlawful acts; 
and altliough this claim is followed by tin* two otliers, compk*men- 
tary and contingent, it constituti's the very essence of the case. 

It is permissible to (*n<|uire whelluT, in the face of this first sub- 
mis.sion, the arguments of Portugal with regard to the Sixth Objec¬ 
tion ri'tain any force. For In^re it is not simply a case of ajiplying an 
indisputable rule of law in (»rder to ])n)vidc a remedy for tin* vio¬ 
lation of the right of om* Part\' resulting from an unlawful act by 
the other Part\'. The olijeci of the suit, as it follows from the lirst 
Portuguese Submission, is to obtain from the Court a recognitiou 
and slahTuent of the situation at law between the T’arties; that is 
not limited to the events of 1954 and cannot be regarded as part of 
a collective* vvlioU* .sul)se(|uont to the crucial date. On the contrary, 
all the factors in the disjmtc contesti'd by one or the other Pariy 
are to be found in the post-Maratha j)eri()d : tin* Parties did not 
view' matters and their respt*c::tive positions in the same light ; the 
origin of the jin*scnt dispute could be seen in that jirolonged situ¬ 
ation. 

It seems, howi*ver that we should be jiistilied in going farther 
than that. 

I 'Uable to admit that the right of jiassage claimed by l^ortugal has 
its basis in a treaty, the Court w'as obliged to turn its attention to 
the practice which might have been accepted as binding upon the 
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Elle s'est iilors trouvce cn presence crime situation tres speciale 
dans laciuelle, in^^nie dans un intervallc de tt^ni])s aussi considerable, 
il nVHait pas possible pour les Parties d’arriver a un accord sur 
leurs droits et obligations respectifs. Elies demandent a la ("our de 
les detinir. Dans ces conditions il est evident (jue non seuleinent 
la situation (iiii a donne naissance au present differend, mais 
Tobjet meme clu differend, tel (ju'il resiilte cle la jmncipale demande 
portugaise, se situe dans la periode anterieiin' a la date criti(|ue de 
la Declaration indienne. 

(Sif^ne) B. W iniarskj. 

(Sii^He) A. Badawi. 
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Parties. It then found itself faced with a vtTv special situation in 
which, even over a considiTable period of time, the l^arties were 
unable to reach agreement as to their respective rights and obli¬ 
gations. They ask the Court to define them. In these* circumstances 
it is clear that not only the situation which gave rise to the present 
disputt*, but also the* very subject of the dispute, as it follows from 
the [principal lV)rtugu(-se claim, come within the period prect‘ding 
the crucial dat(‘ of the Indian Declaration. 

(Sii!^ned) D. W’iniakski. 

(Sii^ned) ;\. Badawi. 
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X'ayant, a inon ri*gn't, jni ino rallier cntiemnent a la decision 
(Ic la ('our sur Ic fond, jc cn»is de inon devoir d'exposer les motifs 
de moil opinion dissid(‘nte. 


* 

- 1 ! * 

L(‘ (lOuveriH'inent du Portugal soutient, dans sa ]>reiniere conclu¬ 
sion finale, qu'il etait titulaire d un droit de passage eiitn* Damao 
(^t les enclaves de Dadra t't de Nagar-Aveli, en juillet 1954. 

('e droit, soutient 1 (‘ Portugal, constitue un droit de transit dont 
la destination n’est autre (jue cello d'assurer, de maniere constante, 
les communications entre les i iiclax es ( lles-nuanes et entrc celles-ci 
et J)amao. (-'cst un transit entre deux ])ortions du territ(;ire ])ortu- 
gais. 11 s’agit d'un droit d’acces a un territoire j)(»rtugais enclave en 
territoire indii'ii et non d’un droit d'acces a ce territoire. Tn ted 
droit doit se regler dans la inesure indisp(‘nsabl(‘ a rc^xerciei^ d<‘ la 
soux’erainete portiigaise dans les enclaxes de Dadra et de Nagar- 
Aveli. I.a souverainete sur !<' territoire a travels le(|uel les communi¬ 
cations se realisent apiiartient t xchisivement a I'lnde et le Portugal 
ne le conteste ])oint ; le transit reste soumis a la souverainete in- 
dienne et aucune imniunite n’est reclamee; il appartienl done au 
Gouxernement indien de reglt*nu*nter et de contrdler ce droit de 
transit sur son territoire. Cetti* regleirientation et ce controle 
dexTont s’exercer de bonne, foi vX sous sa resjumsabilite, inais cette 
competence reglenieiitain* n’est |)as disen^ionnaire et cc‘ (ionv(‘me,- 
nient ne saurait etre autorise a em]X‘clier le transit necc*ssaire a 
I’exercici^ de la soux-erainete portiigaise dans les t‘nclav(‘S. 

Cette ])n‘miere conclusion finab* du (iouxernement du i^ortugal 
demande a la Cour de dire et juger: 

‘ (,)u(’ le droit de passage entre les eiiclax es de Dadra et de Nagar- 
A\ eli et entre ct-lles-ci et rarrondissem(*nt cotier de Daniao, tel 
(ju’il est delini ci-dessiis, existe an ]>ro1il dn Portugal et doit etre 
resjiecte par riiide. « 

C’est sur cette base (ju’iJ a ete demande a la Cour de se prononcer, 
kupielle doit etre* i)rise dans son ensemble, sans (]ue les l*arties, ni 
la C'onr elle-meme ])uissent introduire des modifications, l.es mots 
finaleinent conclnre » dans ie texte fraiKjais de rarticle 4tS du 
Statut de la (our iiidiejiKnit clair(*ment (|iie de telles conclusions 
sont definitives et inalterables et se distinguent des conclusions 
x'isees par les articles 42 et 4^) du Regb^ment, lesqtielles peuvent 
etn? modiliei's, en leiir cjiialite de conclusions preliniinaires. II cst 
evid(rnt rjiie si 4 a Cour jieut interpreter les conclusions des Partii'S, 
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1 ranslation: 

As 1 am, tr) my iinabl(‘ to concur entirely in the decision 

of the Court on the merits, 1 feel called upf)n to explain the reason 
for my dissentin^^ opinion. 


The Portiij^iiese (ioxtTnmeni asserts in tJie lirst of its final sub¬ 
missions that it possessed a rif^ht of ])assa|(e bet^^■een Daman and 
the enclaves of Dadra and Na/:;ar-Aveli in July T(j54. 

That rifj^ht, Portugal argues, is a riglit of transit the sole jnirpose 
of \vhi<‘h is to ensure continuous communication between th(^ eii- 
(‘la\'es themsc'lves and b<'tw<*en the enclaves and Daman. I'he 
transit is lM‘tw(‘t‘n two ])it‘ces of Pf)rtuguese territory. It involves a 
riglit of acce.ss to Portuguese territorv' enc]a\'ed within Indian 
l(‘rrilorv. not a. right of access to tin* latter. Such a right must be 
ri*gulated to the extent es.s(»ntial for tin* ext*rcise of Portugue.se 
.so\*ereignty within tlie enclavt‘S of Dadra and Nagar-Aveli. Sover- 
i‘ignty o\ er the territory through which communication takes place 
lielongs <‘xclusivel\' to India, and this Portugal does not. di.sjnite; 
tliat transit remains subject to Indian .sf>vereignt\', and no immunity 
is claimed ; it is therefore for the Indian (if^vernmeiit to regulate and 
control this right of transit across its tiTritorx’. This regulation and 
control must be exercised in good faith and under the responsibility 
of India: but that |)ow’er of regulati(»n is not a discretionary yiow'er 
and the Indian (iewermnent cannot 1 h‘ allowed to prevent the 
transit nece.s.sary fm’ tlie exercise of l^)rtuguese so\’ereignty within 
the enclaves. 

riiis lirst of the final subnii.ssions of the Portuguese (ioN^Tiiinent 
asks the Court to adjudge and declare: 

“ riiaf the right of j>assage between the enclaves of Dadra and 
Nagar-Aveli and between these enclaves and the coastal ilistrict 
of Daman, as deli in‘d above, is a right ]^oss(’Ssed by Portugal and 
whi(‘h must lx* reS]X‘cted by India.” 

It is u|)ou this basis tliat the C'ourt lias been a.sked to adjudicate, 
and It must be taken as a vvlioh', neither tlie Parlies nor the (-ourt 
itself being jarmitted to make any aitt'rations in it. The words 
“/mff/cwm/ 6 *cwc 7 /ot” in the h'rench text of Article 48 of the Statute 
of the ('ourt make it clear tliaf such submi.ssions are final and 
unalteralilc and diffi*r from the .submissions referred to in Articles 
42 and 43 of the Rules of ('ourt, which, being preliminary .submis¬ 
sions, may be moditi(‘d. It is evident tlierefon* that, ‘Though (the 
( ourt) may construe the submissions of the Parties, it cannot 
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ellc no saurait so siibstitiior a cellos-ci pour i*n formultT do nouvolles 
siir la base dos seiilos tliosos avancoos (d faits allogiu\s )> (affairo 
relativo a certains iniercis allemands, Serio A. arrot lE 7, pp. 34-35, 
U)27). Uno conclusion tinalc' no pout otro divisoo on plusiours 
conclusions soparoos sur la base des olcinonts ot dos modalites 
d(' son conlonu. I-a C'our f a lo devoir dc repondro aux deinandos 
dos Parties tollos (|u’ollos s'oxprinient dans lours conclusions iinalos, 
niais aussi do s’abstonir dt* statiKT sur dos i)oints non coinpris dans 
losditos doinandos ainsi oxpriinoos ». ((’. /. /. Recneil 1930, p. 402.) 
La Coiir (‘St appeloo a so pronoiicor sur l(\s conclusions linali'S <k*s 
IVirtios, non a los rovistT. 

Co quo lo (iouvornoinont |K)rtugais doinando, e'est un droit <|ui 
lui ost particulior. Lt^ ilroit do passage ainsi roclaino ost un tout. 11 
est toujours lo monio. C'*ost sur la constatation do co droit cjii’i! ost 
deinando une decision. I^a ])rosento afiairo ost inscrito an role 
general sous lo titre f Droit do passage sur torritoire iiidion >». 

Lo conseil du Forlugal a, notamment. soutonu: Lo droit, dans 
son ossenco. restc* toujours ogal a lui-nieino, on taut quo droit do 
transit entro Damao et los t^nclavos. dans la iiit\suro nocossairo a 
I’exorcice do la souvorainoto sur cellos-ci. Ce cpii vario c’ost sa regie- 
mentation, car olio prosonte des aspects difforimts au cours dos 
temps. Mais, au milieu do toutos cos transformations oxtrinse(iiu‘s, 
qui n'attoignent pas la substance du droit, c( 4 ui-ci demouro intact. >■ 
(l.\occHlur(‘ orale, vol. II. p. 67.) 

La ( our est sollicitoo do n'lidro un arret doclaratoin* sur I’oxi.s- 
tence du droit d(‘ {xissago; une telle deinando est (‘iivisagei* par la 
lettro h) do Tarticle 36 du Statut do la ( our. 

('e n Vst pas sur la decomposition ot lo dcniembroinont du contonu 
et des oloinonts do ce droit (|u’on doit statin*r. Los conditions 
d'execution du droit do ])assage sonl do la compott*nco du Ciouverne- 
ment indion ot aucuiu‘ conclusion dos Parties no los vise. II no faut 
pas confondro les foriui^s d’oxorcicc' du droit do passage av('C lo droit 
(?n soi. I n prononce sur lo droit do passage* no |)eut so placer au 
j>oint do vuc dos modalites et conditions d application sans s’eloigner 
du contenii ])rocis des conclusions finak's dos I^irties. Lo (iouverno 
ment portugais demandi* a la ( our (k* statuor sur « un droit de pas¬ 
sage » et lo (k)uvorneTn(,*nt indien prie la ('our do declarer cotte 
(' demando non fondee »); les domandos dos l^arties sont bien clairos. 
I.a ('f)ur n’ost pas price do statuor sur les modalites d'execution 
du droit do })assago, chose qui m* lui a ])as etc domaiidtH". 


Ce droit, lo (Touvornement portugais pretend le tirer dos clauses 
conventionii(*lles du traito do 1779 ainsi quo de la coutumo geiuv 
rale et locale et de certains principes du droit international. 

Le fait quo le Portugal demando un tel droit pour son acces aux 
enclaves oblige a rechercher la base juridi((ue de cette pretention. 
La route f)Our so rendro aux enclaves depuis Damao s'etend (Ui 
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substitute itself for them and formulate new submissions simply on 
the basis of arguments and facts advanced” (('ase concerning Certain 
German interests, Series A, judgment No. 7, p. 35, 1927). A final 
submission cannot be divided into sevcrral separate submissions 
based upon the elements and aspects it contains. ”It is the duty 
of the C'ourt not only to reply to the cjuestions as stated in tlie 
final submissions of the Parties,but ;ilso to abstain from deciding 
])oints not included in thos<* submissions” (I.C.J. Reports igso, 
f). 402). The (Ourt is r(‘(juired to decide u])on the final submissions 
of the Parties, not tn revise them. 

What Portugal claims is a right peculiar to itself. The right of 
|)assag<‘ claimed forms a whole. It is always the sanH‘ right. The 
decision asked for is its e.stabli.shinent. T 1 k‘ present case is ent(.*red 
in the (ieneral List as “Right of T^issage over Indian Territory”, 

(‘ouiLsel lor Portugal, in particular, argued that: "The right, in 
itself, remains unchanged, as a right of transit between Daman and 
the enclaves to the exKmt nece.ssary for the* (‘xercist* of sovereignty 
oN'er those eiK'laves. What varies is the regulation of th(‘ right, for it 
pn\sents difft'rent as})t‘cts at diff(Tent periods. But in the mid.st of 
all tli<‘se extrinsic transformations, which do not affect the sub¬ 
stance of the right, that riglit remain.s unimpaired.” (Oral j)roceed- 
ings, \V)]. 11 , ]). O7.) 

fhe ('ourt is asked for ;i declaratory judgment as to the existence 
r)f tlu! right <»f |)assage; j)rovision is made for siicli a request in 
Artich' 3() (2) fhj of the Statute of the ('ourt. 

It is not upon the breaking up and disinembermeiit of the content 
and the elements of this right that the ('ourt has to pass. Tlie. 
conditions governing the execution of ihi‘ right of passage are 
within the juri.sdiction of the Indian (h)\’ernment and none of tin* 
submi.ssions of thi* Parties touches u}>on them. The forms in which 
the right of passage is i‘xerci.sed must not be confused with the 
right itself. A decision on the right of passage cannot be based upon 
the forms and conditions of its ap})lication without departing from 
tlu‘ specific terms of the final submissions of the Parties. The 
(iovernnuuit of Portugal asks the ( ourt to adjudicate upon "a right 
of j>as.sage” and th(? (ioxernmont of India asks the ('imri to hold 
"that th(‘clairn is unfounded”; theclaimsof the Parties are perfectly 
clear, riie Court is not re(|uested to adjudicate upon the forms in 
whicli tlie right of passage is to be e.\<*rcised, that is something 
which has not been asked. 

Portugal claims to derive the right from the provisions of the 
Treaty of 1779 from general and local cu.stom and from certain 
principles of international law. 

'riie fact that Portugal claims this right for the purposes of access 
to the encla\’es makes it nece.ssary to seek the legal foundation for 
this claim. Tlu* road leading from Daman to the ericla\’es is Indian. 
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territoire indien et le droit revendique par Ip Portugal limiterait 
sur cette j^artie les droits dc I*Inde. La consecration judiciaire d’un 
droit do cette nature doit avoir un fondeinent solide. 

Le jxissage c]ui nous occupc a ete ])rati(iue pendant les periodes 
mahratte, britannique et indienne. Ces periodes constituent la 
peri()d(i normale d<' son exerdcv: une periodt' anorniale commence 
apres les evcncments de juillet 1954 quand fut optVe le blocus des 
enclaves par le Gouvernement indien. 


La Partie demanden'ssi* pose Torigine d(‘ son droit di' j):issagc‘ a 
I'ejKique de la cession au l^irtugal des villages de Xagar-Aveli et de 
Dadra par le (lOuvernement mahratte. Tne telle cession s(Tait neo 
du iraite de I77<). des accords de 17S ] et 17(S3 des sianads (onion- 
nances) ])()sterieurs. Un long debat des Parties troine ici sa ])lace 
sur rexistcnce de ce traite et sur le contenu de son article 17. 

II est indeniable (jue tant le (lOUverncMnent mahratte qiK' le 
Gouvernement portugais n’ont eu, a cetti* iKTiode, aiicun doute. 
sur la celebration dudit traite et sur sa validite. II y ax ait a ce snjet 
un accord des deux (ioiu'ernements. II est done inutile de ])our- 
suivre line discussion sur un point ac(|uis par ces (Touvernenients. 
On doit s(‘ Tier a leur sagesse. Leurs manifestations doivent sullire 
])our retenir (]u’il y cut conclusion d’un traite en 1779, (‘litre les 
(xoiu'ernements mahratte et portugais. Quand un gouvi^rnement 
d('‘c]a.re ofliciellement (ju’iin traiti"' a ete pass('‘, la Cour i)C‘Ut soutenir 
c|ue cette di'claration est suffisjintc* et n'(‘sl }.>as oblig(‘e de vt'rifier 
son exactitude. C’est ce qu'a reconnii 1(‘ (ioiivt^rneiiKint mahratte. 

Le s(ms du contenu de Tarticle 17 d(‘ cc traitij est contest!? jiar 
les Parties. 

Pour les demand(‘urs, il y aurait eu une cession en pleine souvo 
rainete de certains territoires, sur la base de l(?urs revenus. Pour 
les d(!;fendeurs, il y aurait eu sim])l(;ment un ou saranjam, 

e’est-a-dire une cession, temporain; et revocable, des revenus d(;s 
villages de Nagar-Aveli et Dadra. 

Pour .soutenir cette the.se, le (Gouvernement indien s’appuie sur 
le scul texte de I'article 17 d’um? traduction mahratte du texte 
portugais du 4 mai 1779, leiiuel aurait (He tramscrit sur dvs registres 
a (ioa et signi? par le vice-roi portugais. Dans cette traduction dc 
I’article 17, il est exprimt'^ que les Mahrattes ont conclude unjagir, 
L(?s autres trois textes do ce traite ne font pas reference a ce mot. 

Dans rhypothfise qu’un jaf^ir ou saranjam fut stipule, il resterait 
toujours la question de .savoir quelle modalite de cette tenure 
aurait etc^ cello convenue. Est-ce un saranjam revocable, temporaire, 
sur des revenus ou est-ce un saranjam irrt'vocablo ou definitif 
concedant le sol et les villages? Ni les eclaircissements des Parties 
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territory, and the rif^ht claimed by Portii^^al would restrict the 
rights of India in this portion of territory. Tlu* judicial sanctioning 
of a right of this nature must have a firm higal basis. 

The ]>assage with which we are concerned was exercised durinj^ 
the Maratha, British and Indian periods, 'rhose periods constitute 
the ])(Tiod of its normal exercise; an abnormal period begins after 
the events of July 1954 when th(' blockade of the enclaves by the 
Indian Government was brought into effirt. 


The Applicant ])la(‘es the origin of its right of ])assage at the 
|)eriod when the* villagers of Nagar*Av(‘li and Dadra were cedc^d to 
Portugal by th*' Maratha (iovemmi'nt. That cession is said to have 
resulted from the Tri'aty of 1770, the agreements of 1783 and 1785 
and tlu* subse<iu(‘nt scnuids (decree's). There was a long discussion 
Ixdween the l^irties as to the existence of that Treaty and as to 
the content of its Article 17. 

There is no d('n\ ing that at that time iK'itlier the Maratha Govern¬ 
ment nor the Portuguese Government had any doubt that the said 
Treaty had in fact bt'on concluded and was valid. 'l*he two (ioxern- 
ments were agret'd on that. There is therefore no purpose in pur¬ 
suing the argument on a point they both accei)t(.*(l. We can rely 
on their wisdom ; their conduct should suffice to convince us that 
a treaty was conciud(‘d in 1779 between the Maratha and l^irtu- 
guese Go^^(.•rmnents. When a ( Jovemment declares oflfirially that a 
treaty was concluded, th(' Court can hold tliat this declaration is 
siiHicient and it is not recjuired to check its accuracy. It was 
admitted by the Maratha (ioverninent. 

The piir])ort of Article 17 of this Treaty is dis})uled by the 
Parties. 

riie Aiiplicant alleges that certain territories were ceded in full 
sovereignty, on the basis of their revenues. The Kespondent claims 
that then* was only a jas^ir or mranjam, that is, a temporary and 
riivocabh' cession of the* revenues of the villages of Xagar-Aveli and 
Dadra. 

In the support of its contention the Indian (rovernment relie.s 
solely upon tlie text of Article 17 in a Marathi translation of the 
Portuguese text of 4 May 1779, which is said to have been registered 
at Goa and signed by the Portuguese Viceroy. This translation of 
Article 17.states that the Marathas grantc^d a jagir. The three other 
texts of this Treaty do not mention this word. 

Assuming that a jdgir or saranjam was provided for, it would 
still remain to det(*rmine what form of that tenure was agreed 
upon. Was it a temporary and revocable saranjam of revenues, or 
was it a saranjam irrevocably and finally ceding vilhiges and the 
ground on w'hich they stood? ()n this point neither the explanations 
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ni les documents contradictoires dii dossier ne nous a]>|)ortent sur 
ce point nne conclusion sur‘ et certaine. 1/einploi du mot jugir, tel 
cju'il esl consigne a 1 article 17 dans la traduction niahratte du 
texto portugais. nc permet pas d‘infiT(T sans contestation la natuie 
juridii|ue de la tenure envisagee. Ce mot n’a\'ait pas une significa¬ 
tion unique et juridkjiiement precist*. 

On doit raisonnor conime si les situations de la pleine souverainete 
ou du saranjLun tHaient valables rune et I’aiitre. Dans une liypo- 
these comiiK* dans rautri‘, il est ex'ident tiue. soit pour exerccT la 
soiJveraim‘te siir U\s cmclaves. soit |)our administrer et nxmeillir 
les iinpdts des villages, il etait indispiaisable quo les autorites portu- 
gaises (‘ussent la faculte de passer par le territoin^ mahratte. Les 
Mahrattes, en cedant la souverainete ou iin suranjuni, etaient 
obliges de perinettre Texercice dt^ droits concedes au (iouvernemeut 
portugais sur ces territoirt's. 11 serait inadmissible d'accorder une 
soinerainete sur certains territoires. ou un saranjum de certains 
villages, i‘t ile creer des (‘Utraves tunpeebant I’accom|)liss(‘ment des 
obligations conveniU’s. On ne ]H‘Ut s'obliger et refuser les moyi^ns 
pour fjU(‘ robligation soit satisfaite. Lui* obligation etait done a la 
charge di's MahratU's. derivee d(*s accords (lu'ils avaient signes. 
et cette obligation comportait rautorisation du passage a traveus 
leur territoire, au beiu'dice des Portugais. 

On pent afbrmer. sans risqiier dt* se tromper, (|ue, pendant la 
jJtTiode mahratte — 35 ans le Gouvernement dc Poona et ses 
autorites j)rincipales n’onl jamais meconnu cetle obligation per- 
mettant au\ Portugais de se rendrt' aux enclaves. 

V’n des motifs de la concession (eii ]>liis ties raisons cramitie) etait 
de faeiliter le ravitaillement de Daman et cehii-ci ne se con(,'oit 
que si Ton accepte et admet \v passage aux villages. L’interet du 
droit de passage a aussi uiie bast‘ e(;onoini(|ue. De nombreiix sanads 
se referant a C(‘tti* concession indiquent (les villages adjactmts a 
Damao >• (annexe (' S, 9, 10, 14, 15 et ib). II y a bien ici I’idee 
de contigiuU'‘, qui en fail ne put se n'ialiser, et scMilenient alors 
furent vises des villages non contigus a Damao. A d(^faut d(‘ conti- 
guite. le passage allait y suppleer. 

Supprimer ce passage, e’est atteindn*, soit la souverainete terri- 
toriale, soit le saranjam. Vnv telle situation n’est ];as celle prenue 
par Tarticle 17 et ses accords complementaires. A rorigine de cette 
situation, il y a im traite, et le (iouvernement mahratte (]iii a accede 
a sa formation doit subir toutes les consequences de cet acte. en 
siipportant les limitations qiPil comporte dans son territoire. 

Le transit ou le fait du transit, en prTiode mahratte. est bien tin 
droit de TEtat portugais. ('/est un droit implicite, lecjutd se dciduit 
du traite de 1779 et des accords complementaires au profit de 
I'Etat portugais, meine s'il n’a pas ct('^ litteralement exj)rimtL Les 
obligations assumees par le (Touvernement maliratte doivent 
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furiiislit'd by the I^iirties nor the contrachctory documents on the 
record are fully eonclusi\*e. I'he us(* of the word as em])]oyed 

in Article 17 in the Marathi translation of the Portuj^iiese text, 
does not indicate l.H*yond (lisj)ute tlu' le/^jal cliaracter of the tenure 
conl(‘niplated. The term had no sini^le and le/^^ally precise ineanine:. 

Our reasoninf< must |)roceed on th(‘ basis of the validity of the 
artiiunent in fa\’om of full soverei^mt\’ and of that in faA'our of a 
suranjam. In either cas(‘ it is clear that the Portii^ujes** authorities 
must iKTessarily hax r* had a rif^ht to pass throu;:<h Maratlia territory, 
whether to exercise tlieir sov(Teif(nty over the enclaves or to 
administer ami coll(‘ct tax(‘s from the vijja#:(es. Whether the Mara thas 
ceded soNeriM^^mty or /^ranted a saranjam, tliev W(T<' oblig(‘d to 
allow the ri/;;hts granted to tin* Portuguese (>\'er th(;ir territories to 
be exercised. It wouhi be inadmissibh* to grant sovereignty ov(t 
(' ertaiii territories or a saranjam of certain \'illag('s and tlum to .set 
uj) t)bstacles to tJie inlhlmcmt of the obligations agreed upon. One 
cannot accept an obligatirm and tlien witlihold the means of 
p(‘rforming tlie obligation. 'I'here was thus an obligatioji })inding 
u|)on th(* Marathas ba.sed upon agreements which tlu‘y Ijael signed 
and tluit obligation in\’olvi‘(i authorization of pas.sag(‘ through thedr 
territory for the Portuguese. 

It ma\’ safely be a.ss('rt.ed that during tlie Maratha]>eriod, a periexl 
of ^;5 y<‘ars, neither tin* Poona (lOVtTnment nor its principal officials 
ever disaAowed this obligation to allow th(‘ l*ortiigiu\se to tra vel to 
the encla\(‘s. 

One n^ason for the conce.ssion (in addition to grounds of friend¬ 
ship) was to facilitate the .sup])l\’ing of Daman, and that would 
have i)eeu impossible unless passage to the t nclaxes wa.s recognized 
and allowed. The importance of the right of passage liad also an 
ecemomic basis. NeimeM’ous sanads referring to this concession 
intuition "villages adjoining Daman” (.Annex Nos. S, <), 10, 14, 
15 and ib). This implies the idea of contiguity, which in actual fact 
was not achieved, and oiiIn* thereafter were \ illages not adjt)ining 
Daman considert'd. Tlie lack of contiguity was to l)e madi* good 
by passage. 

To do away with this })assagt! is tt) infringe eiilier tturiiorial 
.so\ ( reignt>' or tin* saranjam. Fhat is not tlu‘ situation ctnUe rnpiati'd 
in Article 17 and the su])plementary agretunents. This situation had 
its origin in a treaty and tlie Maratlia (ioxiu-nment which agret'd 
to the conclusion of that treaty was obligeut to acce'jU all its conse- 
(pu*iice*s, submitting in the r(\stricti<»ns it invoh'ed within its 
1 (Trilory. 

Transit, or the fact of transit, during the Maratlia period is a 
definite right vested in the Portuguese State. It is an implied right, 
to be inferri'd from tlie 1779 Treaty and from the supplementary 
agreements in favour of the Portuguese State, even if it was not 
specifically expressixl. The obligations assumed by tlu^ Maratha 
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s'harmoniser avec les droits qu’il a conventionnelleinent reconnus. 
Le Portugal a done acquis les pouvoirs necessaires pour I’extTcice 
effectif des pouvoirs et des droits concedfe exprossement. ('es pou¬ 
voirs inipliquent la reconnaissance d'un droit de passage. 

II semble bien (pie ce droit paraisse s'imposer plus forternent 
dans Thypothese d’un saranjam. Comment le titulain* de cette 
tenure j^ourrait-il en beneficier si on lui barn^ la route pour perce\'oir 
les impots accord(?s et ])our administrer Ic's villagts? De telles com¬ 
munications si‘ degagi'Tit de I’essence meme de cette ti'iiure: sans 
CCS communications c('tte tt^niire serait inconcevabh*. 

Le principe des pouvoirs irn])licit(‘s a civ admis |)ar la ('our 
pennanente dans I’affaire du Terriioire de Memel (Serie A/B, 

])p. JIJ-314). lerpiel fait (Hat dt* la sou\*erainet(' de la Lithuanie pour 
en (ieduire an profit de celle-ci des ])on\'oirs non exprimes dans le 
statut de Memel. La Cour de Justice dans I’avis sur la Rcparalwn 
des dommci^es suhis ait service des Xations Unies a aussi admis que 
cette Organisation jouit des pouvoirs implicites (C. I. J. RecueU 
1949, pp. 174. 178. 179 ('t 180). 

Le droit de jiassage est essentiel ])()ur assurer soit les droits de 
la souverainete territoriale, soit les droits du saranjam dont aurait 
ben< 5 ficie le Portugal, laie simple tolerance di‘ transit, ou une faveur 
temporaire et revocable, ne donni^rait aucunement satisfaction 
aux droits concedes par le traite mentionne et ses accords; ils 
restcTaient j'l la merci du (iemvernement mahratte. Or ti‘ls n’ont 
pas etc* li‘S droits accordes aii Portugal par cc (jouvermnnent. .Si 
1 (‘ transit est admis coinme une sim])Ie toltu'anci*, k* Portugal ne 
pourrait realiser ses droits de maniere a|)propri(k‘. On ne saurait 
concevoir que le (jouvernement maliratte cut di'cide d(‘ conceder 
au Portugal certains droits et de retenir le pouvoir de s'opposer, par 
des mesures si)eciales, a la realisation du but pour k‘c|uel ces droits 
furent octroyes. 

* 

* * 

l/ne t(*lle situation fut respecteV et accepted* par les Britanniques 
en t8t8, quand I’cmipire inahratb' et ses tiTritoires passerent sous 
leur domination. 

II est hors de doute cjik^ les autorites britannitjues out soigne.use- 
ment examine a cette epocjue la situation du lk>rtugal sur les 
enclaves de Daniao et de Nagar-Aveli, situees dans le tiTritoire 
qu'ils avaient recemnumt acquis. Les autorites britanniques avaient 
en leur pouvoir les archives inahrattes pour se renseigner. Ils y 
firent um^ enquete a propos (Pune dernande en 1818 d(^s autorites 
portugaiscs d une exemption de droits de douarui sans que la souve- 
rainijte portugaise fut mise cn question (annexe (.' 1L35, document 4). 
Les Britanniques n'eurent, pendant la periode de 1818 a IQ47, 
aucun doute .sur la souverainete du Portugal sur ces enclaves. 

Aussi, pendant la periode britannique aucune difficulte ni obs¬ 
tacle ne fut souleve sur Inexistence de cette obligation de ])assage. 
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Ciovernment must accord with the rights it recognized in the 
Treaty. Portugal therefore acquired the powers necessary for 
effective exercise of the powers and rights exi)ressly granted. Those 
powers im])ly recognition of a right of passage. 

This right ai)ix‘ars to be even more essential in the case of a 
sarunjam. How could the holder of such a tenure enjoy it if denied 
the possibility of visiting the enclaves in order to collect the taxes 
granted and to deal with matters of village administration? Such 
communication is of the very essence of sucli a tenure, whicli would 
otluTwise be inconceivable. 

The principle of implied powers was recognized by the Permanent 
(ioiirt in th(‘ Memel Territory case (Seriiis A/B, 19J2, pp. 313-314), 
whicli deduces from tlu' sovereignty of Lithuania that Lithuania 
])ossessed powers not set forth in the Memel Statute. In its Advisory 
Opinion on Reparatiun for Injurien suffered in the Service of the 
Ignited Nations, the International Court of Justice also n^cognized 
that the Organization enjoyiid implied powers {LC.J. Reports 
ig4g. pp. 174. I7'S. lyq, and 180). 

The right of passages is <*ssential to si‘cure the rights of territorial 
sovert^ignty or the siiranja)n rights j>ossessed by Portugal. Mere 
toleration of passage, or a temporary favour liable to withdrawal, 
would fail to make possible enjoyment of the rights conferred by 
the aforemtnitioned Treat\* and the agreenuints; thew w'ould be at 
tli(‘ mercy of the Maratha (xovernment. But the rights grant(‘d to 
Portugal l)y that (ioN'ernment wore not of such a nature. If transit 
were merely toltTated, Portugal could not enjoy its rights in an 
appropriate* way. It is not to be su])posed that the Maratha (lovcrn- 
ment d(*cided to concede, certain rights to Portugal, and at the 
same time to reserve the power to adopt special measurt's to defeat 
the purj)Ose for which tliose riglits had been granted. 


This situation was respected and accepted by the British in 181S. 
w'hen the Maratha Lm])ire and its territories came undiT their rule. 

There is no doul)t that at that time the British authorities care¬ 
fully investigated I’ortugal’s position in the enclaves of Dadra and 
Nagar-Aveli situated in their newly acquired territory. They could 
ascertain the facts from the Maratha archives which were available 
to them. They enc|uired into these with reference to a recpiest by 
the Portuguese authorities in 1818 for a customs exemp)tion, but 
Portuguese sovereignty was not questioned (Annex C, No. 35. 
Document 4). During the period 1818 to 1947 the British enter¬ 
tained no doubt as to Portugal’s sovereignty over these enclaves. 


Accordingly, during the British period, no difficulty or obstacle 
was raised concerning the existence of this obligation to allow 
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Co (joii\T\rn(‘incnt — succosseiir tin territoin* mahrattc' lo recon- 

La Cour jH*rmaiu?iitt‘ a accepts, dans I’aflairt' AosZones franches, 
impliciteinent, le prinripe de la succession des obli^^ations iocalisces 
d'interet general. La I'rance di^vait resj)ectiM- le regime etabli par 
les traites de 1S15-1816 «■ comme ayant succede a la Sardaigne dans 
la souverairu»le siir l(‘dit lerriloire « (StTie A-B, n ‘ 4b. p. 145). 

Cest seiilement siir Texercicc' de ce droil que s’arreta, en pratique, 
la competence reglemc^nlaire des aiitorites britaimicjiU'S. Des moda¬ 
lities diverses reginuit Tapplication di‘ ce droit mais sans meconnaitre 
son existence, ( e ])ouvoir regiementain* troinaii son fondement 
dans la sou\iuainete britannique sur le court trajet se])arant les 
enclaves de Damao. ( e poux'oir ne comportait pas en j^riiicipt* celui 
d'interdire d’urie fai;on absoliu* di^s modalites necessaires a I’exiT- 
cice de la sou\(‘rainete sur les enclaves. I Is y autoriserent ton jours 
tin usage adajite au.\ nec<‘ssites de ce passage, li (*st a signaler (]ue. 
quelijui'fois, cettt' reglementation .se fit par accord avt‘C les autorites 
jiortugaises. siirtout en maliert* de transit des forces de polict^ (traite 
de 1878 et accords de 1013, iq-20 et loqo). Lai ci‘ dernier accord les 
forces de jtolice anuees. ne (lepassant pas le nombre de di\ agents, 
pouvaieiit pas.ser en a\ isant chaque fois, par la jiosle, les aulorites 
britanniques dans les t ingt-ijuatre heures de leui- passa.gt\ Si un 
nombre d’agenls superieur a dix /‘lait luki^ssain*, la pratique d(‘ 
I’autorisation ])realal)le dexait etre^ .suix ie {anni'xe indii ime ( 11 57). 

Les reglemenis edictes |>ar ]o (louverni/inent britanniipje eureni 
pour but dt' delimiter le passage, jmur en regler li‘S details (rapj)li- 
cation. ( e sont generalcment dt*s reglemenis de [lolice cpii eilictent 
des restrictions et ))ar exce])tion di‘S interdictions a la liberte du 
transit. Pendant toute la duree de la periode britannique il y eut 
d<Mix interdictions, |)oiir le sel (‘t Liilcoi)!. De telles limitations sont 
courantes et noinbreuses lorscju'il s’agit de reglt'inentt'f des droits, 
sans qu'il soit loisible de dikluire (rune telle adixate etati(ju(‘ (jue 
ces droits n'existent ])as. 11 en (ist de menu* (piand ('ett(* I'onction 
reglementain* s’ex(TC(* .sur les modalites du droit (\o jiassagt*, on vue 
cLassiirer, .soit Tordre j^ublic, soit une meilleure liscalite. Ces iTgle- 
mentations, loin de meconnaitre le droit d(‘ passage, en sont la. 
confirmation eclatante et dies sigiialeni, |)r('‘ci.S('*ment, >on champ 
(ra})plication. 

Les autorites lirilanniques, a un certain niomenl, con(,:ur(*nt merne 
rid('e de retaldissement (Pun corridor liant les tleiix territoin^s 
jiortiigais. ( e projet ne fut IlnaUumuit jias adoyitc*. ('(‘tte ]n*oposilion 
venait fortifier la pen.s(*e, sonx-ent mise a jonr dans la cornisjiondance 
entre les autoribis britanniques et jiortugaises, du cas special des 
(‘nclax es et de la nec(\ssite d*en as.sun?r et faciliter l(*s communica¬ 
tions. (lette ce.ssion de territoire, dit un fonctionnaire britanni<pjc, 

«donnt‘rait un libre acres a la par^ana porlugai.s(‘ de Nagar- 
Aveli »(annexe 1 ^' 38). 
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passage. Tlu^ liritish (lovcrninent, when they succeeded to the 
Maratha territory, recognized it. 

In tht* Free Zones ease, the PcTinanent Court iinjJicitly recog¬ 
nized the principle of the succcrssion of local obligations of general 
intends!. France, "as Sardinia’s successor in the sovereignty over 
the territory in (juestion”, had to respect the system (‘stablished 
by the treaties of 1815-1816” (Series A/B, No. 46, j). 145). 

The jurisdiction of tlu; British authorities was confined in ])raC“ 
tier to regulating thi* exercis(‘ of this right. Th(‘ application of the 
right was rontroll(‘d in various ways, hut tlu* (existence of the right 
was never disrc'garded. This ])ower of regulation was founded upon 
British sovereignty over the* short distance betw(*(;u Daman and 
tb(‘ enclaves. It did not in j)rinci])le include the powcT of absolutely 
prohibiting the forms of |)assage nect^ssary for the (‘xercise (.)f 
sov(‘reignt\- over the enclaves. The British always authorized in 
that territ()r\‘ a usage' ada})ted to th(' rotiuin'inents of this ]>assage. 
It should bt* noted tliat j)as.sage was sometimes regulated b\' agree¬ 
ment with the lV)rliiguese authorities, esi)ecially in the transit of 
police forc(*s (Trc'aty of 1878 and Agre(‘ments of 1913, 1920 and 
1940). By this last agreement armed [)()lice not exceeding ten in 
numi)er could pass, provided intimation of their ]>assage was given 
by jiost to the British authorities within 24 hours of the passage. 
If an\- number excetjcling ten u ere required, the previous practice of 
obtaining concurrenc.(' was to be followed (Indian Aiuk^k (’. No. 57). 

The regulations issued by the British (io\’ernment w(T(‘ designed 
to d(‘tiiu* passage, to govern the details of its exercis<'. Most of them 
were i)olice regulations laying down restrictions on. and, in excep¬ 
tional cases, prohibitions\)f freedom of transit. During the whole 
of the British period there wt're tw(^ j.m)hibitions. in respect oi .salt 
and alcohol. Sucli restrictions are common and frequent where 
rights have to be regulated: it is not jHTinissible to infer that this 
governmental acti\'ity meant that the rights did not ('xist. The same 
is true when this pow(‘r of regulation is applied to the right of pas- 
sagi; in its diff(T(*nt forms, t'ither for the* purpose of miiintaining 
ordiT or to improv(‘ financial administration. Such regulations, far 
from constituting a denial of the right of passage, are strong con¬ 
firmation of it and clearly (h'line its s])hi*re of a}>plication. 

At om‘ monu'iit the British authorities even conteinjJated estab¬ 
lishing a corridor between the two Portugue.se territories, but the 
})lan was not ultimately adopted. The proposal, however, corro¬ 
borated the view, often expressed in corre.spondence between the 
British and Portuguese' authorities, that the enclaves were in a 
special position and that their communications required to be 
assured and facilitated. This cession of territory, a British official 
said, “would give free access to the Portuguese pargana of Nagar- 
Aveli” (Annex F, No. 58). 



82 


DROIT DE PASSAGE (OP. DISS. DE M. ARMAND-DGON) 

La contribution dii Portugal aux frais pour la reparation crun 
tron^ron de route aux enclaves, dans la ])arlie britannitpie, en i()00 
et ig26, parait confirmer la necossite de ce droit d’acces aux en¬ 
claves. 

Les autorites portugaises navaient pas l)esoin de reclamer 
constamment un droit qui leur etait n^connu. Le gouverneur por- 
tugais dans la note du 27 mai iS()2 (annexe (' n'* 41) soutient que 
«le transit (cntre Damao et Nagar-A\ eli) tMait libre lorscpie le traite 
de 1878 etait en vigueur et ilen etait de nieme avant le traite »>. lit 
il ajoute: c’etait u la praticpie suivie et observee anterieurement, 
a\'ant I’entree en vigiunir du traite du 26 deeembre 1878 ». ( e 
traitt\ (pii esl reste en vigueur de 1879 jiisqu’a T8t)2, t^ablissait iin 
regime general jiour les tiTritoires des deux contraetants dans I’lnde: 
il venait ratifier un droit de passage deja etabli, j)OLir l(\s corninuniea- 
tions av(*e lt‘S enclaxes. Ouand le traite de 1878 prit fin, le droit de 
passag(‘ a subsiste. 

11 n’est ]>as conteste (jiu*. pendant toiite la periode britanniciue. 
le passage' aux enclaves fut |>ratique sur la hast* des reglementations 
otablies. (\‘tttj situation dura pt‘ndant 1 jo anne(*s, sans inti»rruplion. 
de fa<;on continuellt* et ])aisil)le. La route aux t‘nclav(‘s dt'puis Damao 
et vice versa tvsta ouverti* ptuidant cette longue periodt*; sur ce fait 
aucun doute ne s’ele\*a entre les deux (join'i‘nieinents. 

Pendant cettt* longue periode iint* xolonte s’i*st manilesttV soil 
impli(:it(*mt‘nt, soil expressement [>ar dtis accords et reglementations. 
Ces faits revelent une conscience communt* <jue traduisait la con¬ 
viction des deux (iouvernernents sur le droit fie passagt* au.x enclaves. 
Il faut voir dans ces faits la preuvx* de ragrenient des autorites 
britannifiues a ce droit. Ct* qui «• est >' de\ient cf* (jui •< tloit etrt* ». 

La notion d’effectivite a une grandt* importance dans Iv droit 
international. Dans le ])resent cas, refiectivite du fait du ])assage 
doit s’exarniner dans sa duree et dans son acceptation par les (lt‘u\ 
Gouvernements (*n cause, ( ette elYectivite de Texen icf* du ])assag(‘ 
aux enclaves, praticiue avec regiilarite, contribue a Telaboration 
d'un droit. 

Cette notion creffectivite a ete relenue comme facteur concluant 
f)our la decision de certaiiies situations que creent les ra])ports 
entre Etats. Notre ('fiur I’a fait valoir dans I'affaire Nottehohm 
(f'. /./. RecneH 1955, pp. 56 (*t ss. et 62 et 2(jq) et anterieurement, 
dans I'affairt* des Minquiers et des Ecrehous (C. 1 . J. Rectieil 1953. 
pp. 60-66, 67-70). 

La doctrine se maintient fidele a cette idee. 

Un fait repete continuellement, pendant une longutr duree, loin 
d’affaiblir cet usage, le fortifie da vantage; un rapport nait entre ce 
fait et la volonte fles Etats (pii Pont autorise. La repetition de ces 
faits reiteres, qui revetent une grande anciennete, donne lieu de la 
part de rj^tat qui Pexecute et de la part de I’Etat qui les tolere a la 
croyance au rt^spect du a cette pratique de long usage (article 38, 
lettre h), du Statut de la Cour). 

80 



ric;ht of fassagk (diss. optn. of judgk akmani)-i;gon) S2 

Portugal's contribution to the cost of repairing a section of the 
road leading to the enclaves, on British t(*rritory. in iQoo and 1926 
appears to confirm the necessity of this right of access to th(‘ en¬ 
claves. 

The Portuguese^ authorities had no need to be continually claim¬ 
ing a right that was recognized as theirs. In his Note of 27 May 
1892 (Annex C, No. 41) the Portuguese Governor asscTts that 
‘Transit (between Daman and Nagar-Aveli) w^as free while the 
Treaty of 14878 was in force, and it w-as so before the Treaty". He 
adds that this was "tin* practice followed and observed forincTly, 
before the Treaty of 26 December 1878". This Treaty, whicli 
remained in force frotn 1879 until 1892. established a general regime 
for the territories in India of the two contracting parties; it ratified 
an already established right of passage for pur|)oses of communi¬ 
cation w\ih the enclaves. When tlie Treaty of 1878 came to an end, 
the right of [)assage continued to exist. 

It is not dis[)uted that throughout tlie British period passage to 
the enclaves was maintained on the basis of th(‘ established regu¬ 
lations. That situation continued peacefully and without interrup¬ 
tion for T30 years. Throughout that long ])eriod the road between 
Daman and the enclaves remained open; no disagreciiK^nt arose 
between tlie two (iovernments on tliat j)oint. 

All this time a d(‘liberate intention was manifested, ('ither im¬ 
plicitly or expressly in agreements and regulations. This indicates 
a common aw'areness ridlecting the conviction of the two Govern¬ 
ments as to the right of passage to the enclaves. It must be regarded 
as evidenci* that tlu‘ British authorities recognized that right. 
What "is" becomes what “must be". 

The concept of eftectiveness is of great importance in inter¬ 
national law'. In the present case the eftectiveness of the fact of 
passage should be regarded from the standpoint of its duration and 
of its ac(H‘j:)tance by tlu' tw’o (Vovernments concerned. This effective 
exercise of passage to the enclaves, regularly kept up. contributes 
tow^ards the establishment of a right. 

This notion of t‘ffectiveness has been regarded as a decisive factor 
in the solution of certain problems arising out of relations betw^eon 
States. The Court relied upon it in the Nottebohm case 
Reports 1955. pp. 56 et sqg,, 62 and 299), and, at at an earlier date, in 
the Min-qiiiers and Ecrehos case ( 1 X\J, Reports ig 53 * PP- 60-66, 
67-70). 

Legal opinion is faithful to this concejJt. 

The continual repidition of an act over a long period does not 
weaken this usage; on the contrary, it strengthens it; a relation¬ 
ship develops betw'een the act and the will of the States which have 
authorized it. The recurrence of these acts over so long a period 
engenders, both in the State which performs them and in the State 
which suffers them, a belief in the respect due to this long-estab¬ 
lished practice (Article 38 (i) (b) of the Statute of the Court). 
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I'll droit de passage est susceptible d’etre acquis sur la base d’uue 
pratique effective, tout comme la souveraiuete territoriale. IJn fait 
observe pendant de longues annees, comme dans le cas present, 
obtient vine force obligatoire et revet le caracten* d’uiu* regie de 
droit. 

Le chemin des encla\'es a ete fre(jiiente pendant 170 annees 
con.seciitiV'es par les Portugais sans opposition. I/eff(‘ctivile d'acces 
aux enclaves a cree iin statu quo juri(ii(]ue, aiupiel nil Etat ne j>eut, 
unilateralement, ckhoger. (> statu quo juriditiiu* est r<eu\Te des 
Etats a tra\'(us de longues amuVs et a la force d un accord. Tn 
chang(‘ment dans cette situation niodilierait uiu‘ praticpie et iin 
usage traditionnellement admis, acct‘j)tes et toleres. Tn certain 
<)rdre, en cette matiere, a ete etabli et a ete reconmi j)ar les deux 
Etats, dont le but etait d assurer certains ra|>ports tTitre eiix, en vuie 
de I’accomplissemeiit de leurs functions elatiques. l;ne atteinte 
])ortee a cot ordre, sans une excuse juridi(|ue wilable, cree une 
situation ctuitraire au droit. 

La ('our ptrrmanente d arhitrage, dans un des motifs de la senttMice 
rendue le J3 octobre kkki dans Laffaire des Grisbadarna, a notain- 
ment dit: que, dans le droit des gens, c'est un j)rincij)(‘ bien etabli 
qii’il faut s’abstenir autant que possible de modiJier LcHat d(‘ ch().ses 
existant d(‘ fait oi depuis longtemps {Rtvue ^rnerale de droit inier- 
national public, igio, p. i<S6). 

Le passage n’est pas un simplt* fait, inais un fait juridique, qui 
s attache a un ordre juriditjue, etabli d’ailhMirs, concretenient, par 
les reglemcnts (unanes de I’Elat sur le liuTitoire duquel s’exerce ce 
passage. Des droits el des obligations ont ete crees entre les deux 
Etats interessos. Pour LEtat qui accorde le |)assage nait une 
obligation juridifjue en faveur de LEtat beiu'diciairt'; celui-ci a done 
le pouvoir de reclamer une certaine protection juridicjue s’il croit 
qu’elle a ete meconnue. 


Des le premier jour de rindet)endanc(‘ de Tlnde, de 1(^7 jusqu’ii 
I'anncM* iq53, le ]us communivationis aux enclaves a ]>u .se realiser 
et .s’effectiuT .sans obstacle. En effet, Linde reconnaissait la soii- 
verainete territoriale du l^ortiigal dans h^.s (Miclaves. La demande 
dc transfert des territoires portugais faite |)ar le (iouvernement 
indien m i()5o et 1^53 est la pour \v prouver. Tout au debut de 
cette jHTiode il \' a eu memo un(‘ reglementation ])our le faciliter; 
d(‘S droits de douane furent abolis ainsi (|ue LintcTdiction du sel. 

1 -a contribution de (ioa aux travaux des aqueducs de Lavaxa, 
pour eviter rinterruf)tion des communications entre Damao et 
Silva.ssa, vient fortifier Lesprit d’entente de deux (iouvernements 
sur la necessite de ces cominunication.s. 

Au moment meme de la crise des raj)ports entre les deux (iouver- 
nements, pendant les annees 1953 et 1954, on ne fit valoir, en aucune 
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A right of passage, like territorial sovereignty, may be acquired 
on the basis of an eflective practice. A fact observed over a long 
period of years, as in the ])resent instance, acquires binding force 
and assumes the cljaracter of a rule of law. 

riu' Portuguese regularly travelled t(» and from the enclaves 
without opposition for 170 consecutive years. The effectiveness of 
access to the ('ncla\’(‘s cn'ated a legal siafus qua which no State can 
unilatiirally infringes Tliis legal siuius quo is the work of States over 
a long ]HTiod ol years and has th(‘ force of an agreement. A change 
in tlie situation would alter a practice* and a usage traditionally 
admitted, ac<:ei)ted and tolerated. A certain order was established 
in this matt(T and was recogni/.ed by th(‘ two States, its purpose 
b(Mng to ensnn* certain re lations between them in order to facilitate 
the- discharge of tlieir go\^ernm(*ntal functions. A breach of that 
order committed without a sound legal excuse cn^ate^s an unlawful 
state* e)f affairs. 

The* l\*rinaiie*nt (Ourt of Arbitration in one* of the grounds of its 
Award giv<.*n eni 23 October i()0() in thv('>rifibadarna case saiei, in par¬ 
ticular, that “it is a .settle*d priiicij)l(* ed the law of nations tliat a 
state* of things which actually e^xisls and has existe*,el for a long time 
should be change^el as little as pe)ssible“ (English translation from 
Sce)tt, The Ha^ue (Hurt Reports, y). 130). 

Passage is not a siniplt* fact, but a le‘gai fact, e'.oiinected with a 
legal oreier of things, established, mem-over, in concrete form l)y 
regulations issued by the* State through the territory of which 
passage is to be effected. Rights and obligations have* be?en created 
between the* twe) States eu>ncenit*d. For the: State* which grants 
passage there arises a le*gal obligation towards the* State which 
benefits therefrom; tlie latter State is theredore entitled to claim 
a certain le*gal protection if it feels that the obligation has been 
disregarded. 

:¥ * 

From the first day of India’s independence in 1947 until 1953, 
the jus communicatumis in re.spect of the* enclaves was exercised 
without impediment. Indeed India acknowledged Portuguese terri¬ 
torial soNcreignty w'ithin the enclaves. This is evidenced by the 
Indian (TOVtTnmeiit’s reipiest in 1950 and 1953 for the transfer of 
the Portuguese territories- At the very beginning of this period 
regulations wore ev^en ])assed to facilitate it; customs duties were 
abolished and so was the salt ban. 

The contribution by (ioa towards the construi'tion of the Lavacha 
culverts, to avoid interruption of communications between Daman 
and Silvassa. is confirmation that the twro Governments shared tlie. 
view that these communications were necessary. 

Even w'hen relations between the two Governments became criti¬ 
cal in 1953 and 1954, it w^as never suggested that the right of passage 
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circonstaiicc, cjiie le droit de passage n'existait pas. Le 6 aout 1954, 
quand le Gouvernement portugais reclama expressement ce droit, 
le Gouvernement indien ne fit aucune reserve. Aucune des mesures 
contre le pa.ssage ne se fondait sur des arguments juridiqucs. II 
n'avan^a pas qiie le Portugal n'avait aucun droit de passage. Cette 
these n'est apj^arue qiie dans la prfeente affaire. 

Le (iouvernement indien reconnait (jue des 1953 seulement furent 
appliqut^ des « droits stricts » cn matiere de transit entre Damao et 
les enclaves. II ajoute: ^ ces droits ont ete abondaminent reconnus 
pendant toutt'la periode britanni(]ue » (duplique, n"' 417). Mais ces 
«droits stricts » admettaient (juand merne le droit di* pa.s.sage 
singulierement rediiit. 

On ne pent concevoir des jx'tites enclaves, comme cel les de Dadra 
et de Nagar-Aveli, d une superticie de inoins de 500 km carres, 
sans line communicalion, sur line route de 13 km :2oo metres a 
travers le territoire enclavant. 

Toutes les enclaves t'xistantes dont Thistoire fait mention ont 
toujours joui, de fac^on expresse on tacit(', d’lin droit de passage. 
Vne enclave sans ce droit est une espece introuvable. Lne enclave 
suppose necessairenient le droit d’v parveiiir pour rextTcice de 
fonctions etatiques sur ce territoire. 

Si le principe de la liberte du transit international ne se lumrte 
plus guere k I’interdiction de passage edictee au nom de la souverai- 
nete territoriale, a foriiori ne pourrait-on alleguer celle-ci j)our re- 
voqiuT le transit a une enclave, longuement praticpie. Le droit de 
passage decoulaiit du traile de 1779 et d’une pratique jilus que 
seculaire trouve son fondement dans la coutume locale; il n’cist 
done pas necessaire de rechercher s’il a son appui dans d’autres 
sources, comme la coutume generalt^ ou Ics ])rincipes generaux de 
droit reconnus par les nations civilisees. 

En consequence, la jiremiere conclusion finale du (iouvernement 
portugais doit recevoir une reponse affirmative. 




* 

* 


Le droit de pa.s.sage ainsi reconnu, sans defaillaiice, commen^a a 
supporter, surtout depuis le second semestre de 1953, (juelques 
entraves dans son exercice; e’est le moment ou les relations diplo- 
matiques entre Tlnde et le Portugal souffrent un(i crise nee du refus 
du (iouvernement portugais d acceder au transfer! de ses territoircs 
indiens. Les exigences formelles pour I'exercice du passage s’accru- 
rent alors .singulieiemcnt. II suffit de le constater, .sans qu'il soit 
indispensable de les indiqiier en detail. 

Apres la fermeture de la legation indienne a Lisbonne, le 11 juin 
^ 953 » imposa un passeport (d un visa au gouverneur de Damao 
et aux fonctionnaires portugais europeens (memoire, annexes 35 
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(lid not exist. On 6 August 1954, when the Portuguese Government 
explicitly claimcxl that right, the Indian (ioverninent made no 
n^scTvation. The measures then taken against passage were none 
of tliem based ujx)n l('gal arguments. India did not contend that 
Portugal had no right of passage. That contention was put forward 
for the first time* in the* jirescmt i)roceedings. 

The Indian Government admits that it did not stand upon its 
“strict Ic^gal rights” in the matter of transit between Daman and 
the enclav(*s until 195.]. “These rights”, it adds, “had been well 
reccjgnized throughout tlu* British ])eriod.“ (KejoindtT, paragrai)h 
417.) But these “strict Ic^gal rights” did recognize a certain, though 
much restricted, right of passage. 

It is impossibh^ to imagine small enclave's lik(.* those of Dadra and 
Nagar-Aveli, with an area of less than 500 square kilometres, 
without communications along a road of 13 km. 200 m. through 
the (‘iiclaving territory. 

.'Ml (‘xisting (xicJaves known to history liave always enjoyed a 
right of jiassage, ex])n*ssly or tacitly. It would be impossible to 
discover an (mclave without that right. An enclave* nt'cessarily 
presu])poses a right of access to it for the exercise of governmental 
functions on its territory. 

If the ])rinciple of international freedom of transit scarcely 
(‘iicounters any long(‘r any pnjhibition of passage on the basis of 
territorial sovereignty, still less can that sovereignty be adduced as 
a reason for withdrawing a long-jnactised right of transit to an 
enclave. The right of passage derived from the ij/Cj Treaty and 
from more* than a century of ])ractice has its foundation in local 
ciLstom; there is th(‘refore no ne(*d to consider whether it finds 
support in other sources such as general custom or the generjil 
principles of law recognized by civilized nations. 

Consequently, the lirst of tlie final submissions of the Portugm^se 
(K)vernment should be upheld. 


The right of passage thus consistently recognized began to meet 
with certain impediments, particularly as from the second half of 
1953; this was when a crisis arose in the diplomatic relations 
bctw(!en India and Portugal due to the refusal of the Portuguc^se 
(ioverninent to agree to the transfer of its Indian territories. The 
formalities required for the exercise of passage were at that time 
greatly increased, it is .sufficient to mention this fact without giving 
details. 

After the closing of the Indian Legation in Lisbon on ii June 
1953 the Governor of Daman and European Portuguese officials 
were required to obtain passports and visas (Memorial, Annexes 35 
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et j6). Co chani^emont de staiu (/no ante fat dononco par los auloritos 
portugaiscs (moiiioire, annexes 37, 38. et 40). 

I-o 17 juillel 1954, c'onsiil general de I’lnde ii Goa communique 
une seri(‘ de changements «aux concessions octrovei*s jusqira 
])resent a I’administration portiigaise de l)ama(» et de Nagar- 
A\'eli j); ime de c(\s restrictions se referait a la prohibition dii tran¬ 
sit des armes a feu. de munitions et dii materiel militaire. ('ette 
meme interdiction de traverser le itTritoire s'applicjue aux agents 
ariiit^ de la i)olic<‘ ou d(‘ I’annee portiigaise. (’(Hait derogtT au 
regime etabli de rautorisatioii ]>realable en cette matiere dans 
cha(|ue cas. Li* (ioiivernement indien retient ainsi siir cette modalite 
de passage une coTni)etenc(' discrcHioimaire. qui nexistait pas 
auparavant. Cette innovation du (iouvt*rnement indi(‘ii rneconnais- 
sait le droit de passage. 11 n’y avait ])as une interdiction gentM'ale, 
en cette matiere, lacjiu'lle aurait porte une atteinti* grave au droit 
de pa.ssage. Ce droit etait admis. mais .soumis a une autorisation 
qui n’etait pas abandonnee au })t)uvoir discretionnaire illimite du 
(haivernement indiiMi. Une exigence d’autorisation |)our rexercice 
d’un droit ne signitie j>as (jue ct' droit n existe pas, bii^n au contraire, 
die implique soiuent son existence. La permission ne erre [)as le 
droit, elle ]>ermet, simpleuKuit, la ]>ossibilite de son exercicl^ 1-e 
passage de forces armees devait etre autori.se, avant tout exercice, 
])our examiner les conditions dans lesquelles une telle activite allait 
se pratiquer. L inde di'vait resoudre c}ia<|ue demandi^ d’autorisation 
de bonne foi et confonnement au but du j>assage. sans s(‘ laisst*r 
influencer par des considerations contraires a la. finalite du [lassage. 

La formalite d(‘ rantorisation prealable est parfaitement compa¬ 
tible avT*c Texistence d’un droit d(* passage. 

La ( harte des Nations I'nit*^ conc;oit un dnnt de })assage des 
forces armees de TOrganisation sur h*s territoires di‘s Ktats Membn*s. 
conformement aux accords speciaux rjui auront ete conclus avec 
le ('onseil de ScTurite (art. 43, par. i t*t 2). ( es accords pourraient 
etablir la necessite d’une autorisation de la part de Tlitat sur le 
territoire oil va s’exercer le [)assage. ou a une notification a cet fitat, 
.sans (^u'une telle formalite meconnais.se ce droit. 

Telle iHait e\prc.s.sement la situation prevui* par le traite de itS78, 
dans son article XVIII, alinea 3. qui reconnaissait le transit des forces 
armees des Etats contractants, dans leurs territoires. sous reserve 
d'une autorisation. Les deux Etats avaient un droit a rantorisation. 
Dans le cas dV>ctroi de rantorisation, rien r\e s’opposait au pa.ssag<‘; 
dans le cas du ref us de rantorisation on constatait les obstacles que 
soulevait. a ce morrumt, rexercice du passagi^. Danscesdeux situa¬ 
tions le transit continuait d'lHn^ un droit. 

PareillcTncnt, le passage d(‘s batiments de guerre dans les eaux 
territoriales qui font partie des routes internationales est considere 
cornme uii droit, derive d'unc regie coutumiere du droit interna¬ 
tional, et rien ne s’ojipose a ce que I’Etat riverain, dans sa regle- 
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and 36), a change in the status quo ante against which the Portuguese 
authorities protested (Memorial, Annexes 37 to 40). 

On 17 July 1954 the Consul-General of India at Goa communi¬ 
cated a number of changes “in the concessions hitherto granted to 
the I^ortuguese Administration of Daman and Nagar-Avcli'' ; one 
of these restrictions referred to the ban on the transit of firearms, 
ammunition and military stores. The prohibition also covered the 
passage of armed jiolice and Portuguese military personnel. These 
were departun^s from the c?stablished system of prior authorization 
in this respect in eai'h instance. The Indian Government thus 
assumed over this form of passage a disen^tionary power w'hich did 
not previously exist. This innovation of the Indian Government 
ignored the right of passage. There wras no general })rohibition in the 
matter, which w'ould have been a serious infringement of the right 
of passage. This right was accepted but made subject to an authori¬ 
zation not left to the unfettered discretion of the Indian Govern- 
riK'nt. The fact that the exercise* of a right requires authorization 
does not mean that the right is non-existent; on the contrary, it 
often implies that it does exist. The permission does not create the 
right, it .simply (enables it to be exercised. .Authorization was re¬ 
quired before the passage of anned forces could be exercised, in 
order that consideration might be given to the conditions under 
whicli such action w as to take place. India w^as bound to settle each 
request for authorization in good faith and with due regard to the 
j>urpose of such passage*, uninfluenced hy considerations extraneous, 
to tliat purpose. 

The formality (*l prior authorization is perfectly consistent wdth 
the existence of a right of passage. 

The Cliarler of the* Ihiitetl Nations eiuisages a right of pa.ssage 
for the armed forces of the* Organization across the territories of its 
Member States, in accordance wath special agreements concluded 
w'ith the Security (Council (Article 43, paras. 1 and 2). Those agree- 
m(‘nts might e.stablish tin* need for authorization by the State 
through the territory of which passage is to be effected or for notifi¬ 
cation to that State: but such a formality would not negative the 
right. 

That was the situation expressly provided for in Article XVIII, 
paragraph 3. of the Treaty of 1878, which recognized the passage 
of armed forces of the Contracting States across their respective 
territories, subject to authorization. Both States had a right to this 
authorization. If permission was granted, nothing stood in the way 
of passage: if it was refused, the objections at that time to the 
exercise of passage were pointed out. In both tliese situations 
transit continued to be a right. 

Similarly, the passage of warships through territorial waters w'^hich 
constitute international routes is regarded as a right derived from 
a customary rule of international law^ and there is nothing to 
prevent a riparian State, in the regulation of that right, from 
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mentation cle ce droit, piiisse inscrire dans les tt'xtes la notification 
ou aiitorisation prealable. Le droit de passage siibsiste (juand meme. 

Dans la nuit du 21 au 22 juillet 1954, des personnes venues du 
territoire indien pientHrerent dans Tenclave de l)adra; les aiitorites 
portugaisos fiirent dopossedtk's de leurs fonctions. Le (Touvernc- 
ment portugais, dans deux notes, des 24 et 26 juillet suivants, 
denianda au Gouvemement indien de permettre le passage des 
forces necessaires pour retablir Tordre bouleverse; le 28 juillet, ce 
Gouvemement rejeta categoriquement la demande do transit de 
troupes et de forces de police (memoire, ann(‘xe 52). 

Le 29 juillet, une autre penetration cut lieu dans renclav(‘ de 
Nagar-A\'eli: les autorites locales furent egalernent siippriniees et 
des elements rebelles occuperent ct^tte encla\ (‘, qii’ils reliiTinent en 
lour poLivoir. 

Les demandcs d’envoi de delegues du gouvernour de Damao et de 
tierces Puissances, d’eiKpiete et d’observation im])artiale f)roj)oses 
par le Gouvemement {)ortugais au Gouvemement indien ne punmt 
obtenir satisfaction. Des lors les deux enclaves n slcrent sans con¬ 
tact avec Damao. L’exercice du droit de jiassagt* resta detinitive- 
ment suspendu dans les deux enclaves. 

Lc^s suspensions apportees au j^assage par li‘ (lOuvernemcTit in¬ 
dien sont done Jinterieures aux evenements de juillet 1954 ou imme- 
diatement posterieures a ceux-ci. Le Gouvemement inclien nv. s’est 
done pas conforme aux obligations cjui' lui imposait droit de 
passage du Portugal. 


La troisieme des conclusions finales portugaisos ost ainsi libelloe: 

^<aj declarer sans fondenient les theses de I’Indc reprises ci- 
dessus, sous les lottres A, B et ('; 

h) en ce qiii conceme la these de Tlnde reprise ci-dessus, sous 
la lettre D: 

1, si la (xnir est d'a^'is quo les conditions susmentionnecs requises 
pour suspendre le passage de forces armees portugaisos ne se trouvent 
pas realisees, 

(lire et juger 

que rindc doit mettre fin aux mesures par lesquelles elle s'oppose 
a I'exercice du droit de passage du Portugal; 

2. si la Cour e.st d'avis que les conditions susmentionnecs requises 
pour suspendre le passage de forces armees portugaisos se trouvent 
realisees, 

dire et juger 

que ledit passage sera momentanement suspendu, mais que cette 
suspension devra prendre fin des que revolution de la situation en 
aura fait disparaitre la ju.stification; 
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including in its regulations the reciuircnient of prior notification 
or authorization. The right of passage subsists none the less. 

In the night of 21/22 July 1954 a number of persons entered the 
Dadra enclave from Indian territory; the Portuguese authorities 
were divested of tluiir functions. In two Notes dat(!d 24 and 26 July 
the Portuguese Government requested the Indian Government to 
permit the passage of the forces necessary to restorer order; on 
28 July the latter Gov(Tnmcnt categorically rejected this re(iuest 
for the transit of troops and police (Memorial, Anne.x 52). 

On 29 July the enclave of Nagar-Aveli was entered in its turn; 
there, too, the local authorities were deposed and rebel elements 
occupied the imclave, which is still in their ])Ower. 

No satisfaction was obtained from requests made by the Portu¬ 
guese Ciovernment to the Indian Government for |>ermission to send 
delegates of the Governor of Daman and of third powers as impartial 
investigators and observers. The two enclaves were thus left without 
any contact with Daman. The t^xercise of the right of passage was 
definitely suspended in both enclaves. 

The Indian suspe^nsions of passage thus preceded the events of 
July 1954 and followed immediately thereon. The Government of 
India therefore failed to comply with the obligations incumbent 
upon it by virtue of Portugal's right of passage. 


* 

* 


In the third of its final submissions Portugal asks the Court: 

‘'(a) to hold that the arguments of India set out above under A, 
H and C are without foundation; 

(b) as to the argument of India set out above under I): 

1. If the Court is of opinion that the above-mentioned conditions 
which must be satisfied to justify the suspension of the passage of 
l^ortuguese armed forces are not fulfilled, 

to adjudge and declare 

that India must end the measures by which it opposes the exer- 
cisti of the right of passage* of Portugal; 

2. If the Court is of opinion that the above-mentioned conditions 
which must be satisfied to justify the suspension of the passage of 
Portuguese armed forces are fulfilled, 

to adjudge and declare 

that the said i^assage shall be temporarily susjx;nded; but that 
this suspension shall eiid as soon as the course of events discloses 
that the justification for the suspension has disappeared; 
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qiie pendant cette suspension, TJnde de\'ra s'abstenir de loute 
inesure poux'ant fortifier la position des adversaires du (ioiiv'erne- 
inent lefjjal dans les enclaves et provoquer ainsi I’aggravation ou la 
prolongation des circonstances invoqiiees a I’appui de ladite 
suspension; 

(pj’il nVxiste, pour I’lnde. aucune raison legitime de demander 
ijue les autres iiiodalites de Texercice du droit de passage soieiit 
t^galement suspendues. >» 

n n’est pas dans la mission de la ( oiir d(‘ statiier dans le dispositif 
dc son arret sur les theses signalees dans les lettres a) et b) qui 
ponrront seiileinent etre examinees, si rela est necessaire. dans la 
motivation du jugement. 

11 ressort clairement qiie cette conclusion finale du (iouvernemeiit 
portugais cornprend deux demandes, n t et n"' 2. Les deux sont 
conditionnees j^ar I'elat actuel dans les enclaves et se rai>ix)rtent au 
passage de forces arnuk\s ]>ortugaises. 

I'ne premiere remarcpie s’inipose sur la situation presenter aiix 
enclaves. 

C'est un fait cpii ne peut etre ecarte du debat (|iie le peuple des 
enclaves, des le mois de decembre 1954. et peiit-etre avant, s'est 
constitue en gouvernement libre sur le territoirc^ des enclaves. l"ne 
telle situation de fait existait au moment oii la (‘our a etc saisie de 
la requete, le 22 decembre 1955. 

Le droit d(' passage considere commt* un tout est ne (^t s’est 
exerce a des epoques normales oil les tmclaves (Haient sans contesti‘ 
sous la souverainete effective portugaise. II (Ui etait ainsi depuis 
les annees 1783 jusipi'au mois de juillet 1954. Cette longue ])rati(iue. 
ne flit jamais troublee jiar des faits rnettant en cause rautorite 
portugaise. Le droit de passage, dans ses differentes modalitt^s, a 
etc exerce dans des circonstances pacifiques. 

Un tel droit n’a pas ete accorde pendant la longue pratique 
signalee anterieurement pour une situation comme cello qui s'est 
creee aux enclaves. L'cxistence d’un gouvernement de fait dans 
celles-ci e^st une eventualite non prevue et nouvelle dans la j>ra- 
tique habituelle du droit de passage. 

Ces changements survenus aux enclaves affectent les caiis(‘s (jui 
ont donn6 naissance an droit de passage et ont naturellement leur 
effet, soit sur le droit de passage en lui-mtune, soit sur ses modalites 
d'exijrcice. De tels faits nouveaux conduisent a soutenir soit la sus¬ 
pension du droit reconnu, soit Textinction de celui-ci. Dansun cas 
comme dans I’autre il faut conclure que le passage reclame doit 
(‘tre considere impraticable. 


(Signe) Armand-I’gon. 
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that, during such suspension, India must abstain from any 
measure which might strengthen the position of the adversaries of 
the lawdul (Government in the enclaves and thus j)rovoke the 
aggravation or prolongation of the circumstances relied upon in 
support of that sns]:)ension; 

that there is no legitimate reason entitling India to ask that the 
other forms of the exercise of the right of passage should likewise 
be suspenderl/’ 

It is no i)art of tlie (.'ourt*s duty in the operative part of its 
Judgment to adjudicate upon the arguments referred to under 
(a) and (b), which can only be consider(‘d, if this is necessary, 
in the reasoning of the ('ourt's Judgment. 

It is clear that this final submission of the Portuguese Govern¬ 
ment includes two claims, 1 and 2. Both are conditioned by the 
present state of affairs in the enclaves and relate to the passage of 
Portuguese armed forces. 

A preliminary observation is necessary with n^gard to the present 
situation in the i‘nclav(*s. 

It is a fact which cannot be overlooked in these i)roceedings that 
the po])ulation of the enclaves, in the month of December 1954 
or perhai)s Ixifore, set u]) for itself a free gov(Tiiment in the territory 
of the enclaves. This bictual situation exi.sttu] when, on 22 December 
1955, the Application was submitted to the Court. 

The right of passage regarded as a wholes arose and was exercised 
in normal jXTiods w^hen the enclaves were indubitably under 
(dfective Portuguese sov(Teignty. This was the position froni the 
year 1783 until July 1954. This long practice w^as never disturbed 
by facts putting Portuguese authority in issue. The right of ])assage, 
in its different forms, was exercised in j>eaceful circumstances. 

The right was not granted in the course of the long practice 
referred to |>reviousl\’ for a situation such as that which has arisen 
in the enclaves. The existence of a de facto governnumt there is a 
contingency not contemplated and one which is new in the habitual 
practice of the right of })a.ssage. 

The changes which have occurred in the enclaves affect the causes 
which gave rise to th<' right of ])as.sage and must naturally have 
their effect on the right of passage itself or on the ways in which 
it may be exercised. These new facts mu.st lead to holding either 
that the right which has been recognized must be suspended or 
that it has become extinguished. In either case, it must be concluded 
that the passage claimed must be regarded as incapable of exercise 
the present situation. 

(Signed) Armand-IU.;on. 
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OPINION DISSIDENTK l)E M. MORENO Ol’lNTANA 

J’exprime mon grand regret de nc [)ou\’()ir joiiidre dans cette 
affaire mon opinion ii celle de la majorite de mes collogues de la 
four qiii, siir son fond, ont admis, voire menie d’une nianiere 
liniitee ct imparfaile, rexistence d'lm droit de passage an profit 
dll Portugal sur le territoire indien. 11 decoiile de Topinion de la 
majorite une premisse juridique qiie je ne puis accepter. Telle, la 
continuite theorique d’une situation de fail, laquelle a cde disconti- 
nuee — a mon sens par les eveneinents de 1954 dans les enclaves. 
Car celle-ci implique, par definition, la reconnaissance^ de la jirescri])- 
tion comme mode d’acquisition de la souverainete territoriale, ins¬ 
titution de droit pri\e que j’estime iHrangere a la technique dii 
droit international. En plus, la decision de la majorite se place 
iiniquement a une date (|ui ne hii perrnet jias de resoudn* le jiro- 
bltune qui lui est pose dans son entier. 

Mon opinion dissidente s’appuie sur les considerations de fait et 
de droit quo je signale a continuation. 


Par requtde du 22 decemhre 1935, le (iouvern(‘ment du Ptjrtugal 
introduit une instance contre celui de I’lnde par lacpielle il demande 
a la Cour la reconnaissance d’un droit de j:)assagc‘ [>our le transit 
des personnes et des biens, y cornpris des forces armees entre son 
territoire de Darnao (Damao du Littoral), S(‘S tcTritoins enclaves 
de Dadra et de Nagar-.Av’eli et entre ceux-ci », en \'ue d'assurer sans 
restrictions ou difticultes « Texercice efiectif de la souverainete por- 
tiigaise sur lesdits territoires ». II lui demaiuU* aussi de declarer (|ue 
ITnde viole ses engagements internationaux qiiand elle empeclu' 
Texercice de ce droit et qu’elle doit inettre fin a ceitt* situation de 
fait. Le mernoire du de.mandeiir amplifie cette reqiiete et donru* les 
fondem(!nts de droit (pi’i! considere applicables en I’esptTe. 

Dans son contn.*-mcmoire, le defendeur .sc»uti(mt fjue la reclama¬ 
tion i)orlugaise est vague et douteuse, qin‘ le droit de passage 
revendique manque de base juridique, (pCaucime i)reuve d'un usage 
local n’a etc rapportee, et (jue, meme dans une .situation affirmative, 
lesdites base ou preuve seraient sans rapport et inapplicables aiix 
circonstances du cas. Le demandeur, a son tour, resume ses conclu- 
.sions dans .sa replique en manifestant cjii'i! ne discute ])as la souve¬ 
rainete de ITnde sur son territoire, et qu’il demande simplement 
que cet Etat n'entrave pas les communications avec ses enclaves. 

Une preuve documentaire abondante qui remonte au XVlIl”*® 
siecle a etc fournie par chacune des Parties a I’appui de leurs 
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[Translation / 

T() niy great regret I am unable to associate myself with the 
opinion of the majority of my colleagiu^s of the (ourt, who, on the 
merits of the case, have* admitted, though within limits and incom¬ 
pletely, that Portugal has a right of j)assage over Indian territory. 

1 here follows from the majority opinion a legal premise that I 
cannot accept. 'Ihat premi.se is the theoretical continuance of a 
dc facto .situation which was in my opinion di.scontinued by what 
occurred in the enclaves in 1954. It im])Iies, by definition, a recog-j 
nition that territorial .sovereignty can be accpiired by prescription, 
a private law institution which 1 consider finds no j)lace in inter¬ 
national law. Further, the majority decision takes its exclusive stand 
u))on a dat(r which does not allow a settlement of the whole of the 
jjroblem .submitted to the Court. 

My dissenting opinion is based upon considerations of fact and of 
law which I append hereto. 


By an .Application of 22 December 1955. the Government of 
Portugcil instituted pnceedings against the Government of India 
and asked the Court to recognize a right of passage for i)ersons and 
goods, including armt'd forces, "between its territorv of Daman 
(coastal Daman) and its enclaved territories of Dadra and Nagar- 
Avcli and between ('ach of the latter”, in order to ensure, without 
re.strictions or difliculties, “the effective exerci.se of Portuguese 
sovereignty in the .sami* tc'rritories”. It also asked the Court to 
declare tJial India was violating its internalion:il obligations by 
preventing the exerci.se of that right and to adjudge that India 
should |>ut an end to this de facto situation. The applicant’s Memorial 
amplifies this claim and su]>plies the legal grounds which it considers 
applicable to the case. 

in this Counter-Memorial the respondent argues that the Portu¬ 
guese claim is vague and dubious, that the right of passage claimed 
lacks a legal basis, that no proof has been furnished of any local 
usage and that, even if it were (»thenvise, the said basis (ir proof 
would be irrelevant and inapplicable to the circumstances of the 
case. The applicant in turn repeated its submissions in its Reply, 
tleclaring that it did not question India’s .sovereignty within its 
territory and was only asking that India should not obstruct 
communications with the Portuguese enclaves. 

A wealth of document ar\- evidence going back to the eighteenth 
century was furnished by each of the Parties in su{)port of their 
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pretentious respcctives. C’est prindpalernent par elle (jiic le deinan- 
deiir doit demontrer le bien*fonde du droit do passage cju’il rtelame, 
car il ne pent pas disculcr qu’en principe le transit des personnes et 
des biens a travers le territoire d’un Etat releve do la competence 
nationale de c(^hii-ci. 


11 s’agit tout prinrij)alenient, et tout uniquemenl aussi, de savoir 
si un droit de passage a existe en favour du Portugal pour comnui- 
niquer dt‘ Damao avec ses encla\'(‘s ot entn^ les enclaves ell(’S- 
memes. Car, dans I’aftirniative, I’lnde manquerait a ses obligations 
intomationales ci\ ornpechant le Portugal a exercer ce droit. Or 
Pexistence dans les rapi)orts internationaiix d*un droit est un fait 
qiii, lorsqu’il est conteste, doit etre proine j)ar la partic rpii Tin- 
vo(ju<‘. Ceci est un principe eJementaire d(' la procedur(\ 

La tache (jue Ton doit reinj)lir dans Tespece n'est cependant jias 
si simple etant doniie les frocjuents changements apportes par le 
demandeur dans ses conclusions et rinsecurite memo qu’il demon- 
tre au sujet du fondement de son droit a travers les differentes 
phases de la procedure. Tantoi il demande, coinme il le fait dans 
sa requete, la reconnaissance ample d'un droit, tantot il rediiit 
cette ampleur dans son memoin^, tantot il limite comme dans sa 
replique — Texercice de ce flroit a la reglementation du souverain 
territorial et il admet <jue le passage des forces armees pourrait 
fitre suspendu momentanement s*il poiivait constituer un eUhnent 
de trouble pour I’ordre interne de I’Etat de passage. Or, e'est juste- 
ment dans la circonstance d'un reruersomeiit de la situation dans 
les enclav^es cpie h'S besoins du passage de troupes s'a\’eraienl indis- 
peasables pour retablir la pretendue souverainete portugfiise. 

I’n droit de passage n’e.st pas une construction abstraitc*. J1 ne 
pent etre defini d’une maniere aussi instabh^ et imprecise, el .stdon 
des modalites juridiques qui s’oppo.sent les unes aux autres, tel 
que le fait le demandeur. Ce droit existe ou n’existe pas dans Tordre 
juridique. Son existencif ne pent etre soumise a des fluctuations, a 
des nuances (ju'imposeraient les circonstances. En parliculier, la 
que.stion qui decoule du transit de trou])es encadrees dans leur 
formation rnilitaire est in,separable de Timmunite qui les accom- 
pagne sur ou a travers un territoire etrang(»r. Elies representent 
Tautorite meme de I'Etat. V'oila pounpioi le droit international 
coutumier leur attribue Timmunite necessaire a I'exercicti de leurs 
functions. Cette irnmunite (‘st, a mon avis, comme condition juri¬ 
dique necessaire, irrenon^able. En synthese, un droit subordonne 
chaque fois a Tappreciation de Tautorite du lieu de son exercice. 
n*a de tel (jue le noni. Il ne constitue pas une hiculte juridique sinon 
une tolerance du .souverain territorial. 

Dans Tordre international, le moyen normal d'acquerir des droits 
ou de contracter des obligations est Taccord que Ton denomme, 
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claims. It is mainly on the strength of this evichmce that the 
ai)i)licant must establish the grounds for the right of passage it 
claims, since it cannot deny that in principle the passage of persons 
and goods through a State’s territory lies within th<‘ domestic 
jurisdiction of that State. 


♦ 

^ * 

J he ('ourt must first of cill, and indeed exclusively, ascertain 
whether a right of ])assage existed in Portugal's favour for com¬ 
munication b(‘tvvi*(‘n Daman and the enclaves and between the 
enclaves themselves. For, if it did, India would be failing to observe 
its international obligations by preventing Portugal from exercising 
that right. I'he existence of a right in international relations is a fact 
which, when contc*sted, must be proved by the party which invokes 
it. That is an tdementary principle' of procedure. 

How'ever, the ('ourt’s task is not so simj)le as that, owing to the 
fre(|U(*nt changes made by the applicant in its submissions and to 
the iinciTtainty it has betrayed at different stages in the casci 
concerning the foiindat ion of its right. At one time, as in its Applica- 
tiiiii, it asks for full recognition of a right, at another, in the 
Memorial, it reduces the claim, and again, in its Reply, limits the 

egulation by the 

admits that the passag(* of armed forc(\s could be temi)orarily 
suspended if it W'('re lialdc' to create disorder w'ithin the State passed 
through. And it is pn'cisely in the ev^ent of a disturbance of tlie 
situation in the enclave's that the passage of troops is found ni*ces- 
sar\' in ortler to restore Portugal’s alleged .so^'ereignty. 


A right of ]Kissage is not an abstract construction. It cannot be 
defined in the varying, iiu'xact and mutually contradictory terms 
employed by the ai)plicant. The right either exists in law or it does 
not. Its existence cannot depend upon fluctuations and fine dis¬ 
tinctions dictated by circumstances. In particular, tlu' passage of 
organized military units is a tjuestion that cannot be separated 
from the immunity they enjoy on or in transit through foreign 
territory. They rejjresent the authority of the State itself. It is for 
that n*a.son that customary international law assigns to them the 
immunity neces.sary to the performance of their duties. In my 
o]:)inion that immunity is a necessary legal condition and cannot 
be w aived. In a w'ord, a right that is on each occasion made condition¬ 
al upon the judgment of the local authority in the placu* where it 
is exercised is a right in name only. It does not constitute a legal 
right; rather it is a faculty tolerated by the territorial sovereign. 

ill the international sphere the normal metliod of acquiring rights 
()r of contracting obligations takes the form of an agreement, whicli 
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dans le si*ns le ])lus large, traitc. II se pent aussi que lesdits droits 
on obligations soient la consequence d’une coutume etablie entre 
les parties a^'ec la conviction qu'elles api)liqiient le droit. Et ineine 
— 1 'article ^^8 dii Statut dc la Coiir Tad met aussi a son alinea i, 
lettre c) —, ces droits ou obligations pein ent decouler d’un princij)e 
general de droit reconnu comme tel j^ar les nations civilisees. De 
toute maniere, quoiqiie j admette que laditc* disposition etablit 
un ordre legal de prelation dans Tapplication des sources du dn^it 
international, j’estime que la validite d’un princii^e general ]:)(‘Ut 
suppleer a Texistence d’une coutume internationale, et Texistence 
d’une telle coutume a celle d’lin traite. 

Le demandeur ne donne cependant pas une base tix(‘ et concluante 
a son droit quand iJ I’appuie tantot sur iin traite, sur une coutume, 
sur un principe ou subsidiairemcnt sur la doctrine. C haciine de ces 
sources est — dans sa these — par elle-meme un fondement sutti- 
sant. II fait aussi un melange de ces sources quand il dit (|ue le droit 
qu’il reclame repose* a la fois sur les trois principales sources indi- 
quees et il invoque meme im tiire historique (]ue liii confererait 
une pratique d('ux h>is stVulaire. La ]H)sition ne saurait etre plus 
eclecticiue. 

De toute maniere, h* titre principal du Portugal est le traite dit 
de Pnnem conclu on 177c) avec le soinerain mahratte, lequel 
aurait found au demandeur le droit de passage qu’il reclame. Son 
analyse en premier lieu est d’une importanci* capitale pour le juge 
international toutefois qu’elle demontrera ou non rexactitude de la 
base de cette affaire. En effet, I'application de toute autre sourc<* 
que le traite lui-m^me est logkpuunent soumise a la (|U(*slion de 
savoir si le traite a opere ou non un transfer! dt* souverainete t*n 
favour du Portugal sur les enclaves dt* Dadra et de Nagar-Aveli. 
S’il n'en etait pas ainsi, aiicun droit de passage ne [xuirrait decouler 
du fait d’unt; usurpation territoriale. A raudience du 2 octobre 
dernier, le professeur Bourquin a reconnu ex})ressenK*nt que le droit 
de passage reclame par le Portugal n’est (|u’un corollain^ de sa 
souverainete sur les enclaves. 

Ceitte maniere de proceder pent s'averer utile, toutefois qu’elle 
evite de marcher sur un terrain glissant. |e considerc comme tcl 
celui qui a trait, en I’esjiece, aux i>rincipe.s generaux de droit re- 
connus par les nations ci\'ilisees et meme a celui de la coutume 
generale envisagee comme octro3^ant er^a omnes un droit de ])assage 
sur le territoire do tiers Etats reliant, dans I'ordre juridique inter¬ 
national, les territoires enclaves a leur metropole. On ecarte ainsi, 
en meme temps, la consideration d'une theorie aussi discutee et 
vulnerable que celle des soi-disant servitudes internationales. 
Quoique le demandeur la renie — e’est une question de terminologie 
juridique — il I'accepte implicitement quand il a recours aux 
principes generaux du droit pour appiuT^r ses pr<?!tentions. 
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in its widest sense is termed a treaty. These rif^hts or obligations 
may also be tlie consecjiicna^ of a custom that has become estai)lished 
between the ])artics from a conviction that they are a})plying the 
law. They may even follow, and Article 38 of the Court's Statute 
acknowledges this in its ]iaragraph 1 (c), from a general principle 
of law njcognized by civilized nations. In any case, although I 
agree that that Article establishes a legal order of precedence* in the 
application of sources of international law, I cf)nsider that the 
validity of a general principle may take the place of international 
custom, and the existence of international custom thi* place of a 
treat\\ 

But the applicant fails to supply a firm and conclusive basis for 
its right wlum it relic‘S at one time ujx)!! a treat\\ at another on 
custom, on a principle or, alternatively, on legal doctrines Accord¬ 
ing to its argument, each of th(‘se sources is of it.self a sufficient 
basis. It also confuses these semrees when it says tliat the right it 
claims ri'sts at the same time on the thr(*(^ main sources mention(‘d, 
and it ev'en inN'ok(‘s an historical title said to b(‘ conferred upon it 
by the ]jractice of two hundr(‘d years. Its attitude could not be 
more eclectic. 

However, Portugal’s principal title is the treaty known as the 
Treaty oj Punem, concluded in 1779 with the Maratha ruler, who 
is said to have granted to the applicant the right of passage it is 
claiming. Analysis of this treaty is of the first importance to an 
international court if it can pro\-e or disprove the soundness of this 
basis of the case. Indeed, the application of any other source than 
the treat\' is logically conditional u]>on whether the treaty did or 
did not transfer to Portugal sovereignty over the enclaves of Dadra 
and Nagar-Avt'li, If it did not, no right of passage could derive 
fnmt an act of territorial usurpation. At the hearing of 2 Octo¬ 
ber, Professor Houniuin expressly acknowledged that the right of 
passage that Portugal claims is only a corollary of its sovereignty 
over tile enclaves. 

This mt‘thod of j)rocedure ma\’ be found iisi'ful whenever it can 
save the ( ourt from treading u[)on uncertain ground. I consider to be 
uncertain ground the reference in this case to the general principles 
of law recognized by civilized nations and evc*n the reference to 
general custom viewed as granting er^a omnes a right of passage 
through territory of third Statics linking encla\'ed territories under 
the system of international law with the metropolitan country. 
This method also avoids consideration of a theory so controversial 
and vulnerable as the theort* of so-called international servitudes. 
Although the applicant denies this -the question is one of legal 
terminology—it accepts it by implication when it ai)peals in support 
of its claim to the general principles of law. 
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♦ 

« * 

Selon le deniaiuieur, Tarticle 17 dn traitc de Pnnem aurait etabli 
la souverainete portugaise sur les enclaves de Dadra et de Nagar- 
A\'eli et prouve I'intention des i^arties de crecr un droit de passage 
entre Damao et lesdites enclaves, l-n traite pent evidemment creer 
line norme juridique comnie cello d'lin droit de jiassage, meme 
d’lme maniere iinplicite, inais c’est la piroposition pirincipiale du 
transfert de souverainete qiii doit etre demontree en I’esfiece. Car 
un droit de passage sur un territoire et ranger pour coinmuniquer 
av(*c line enclave ne pent se baser qiu! sur la qualite de souviTain 
territorial. Dans aiicun des textes de ce traite qui out ete presentes 
a la ( our il n’est question dc la creation de ce droit. I-eur termino- 
logie est anibigue et oiivre la |iorte a tons les doutes. Elle ne traduit 
nullement un acte si categoricjue dans k‘S rappiorts internationaux 
coinme celui du transfert de la souverainete territoriale. l^es n‘S- 
trictions a la soin eraincte des Etats ne se prcsuincnt ])as, a declare 
la Cour jiermanente dans I’affaire si connue du Lotus (voir Arrets, 
etc., Serie A, n'' 10, p. 18). 

On serait a menie de se demander si ledit accord constitiK* reelle- 
ment un traite jiuisqu'il n'existi' auciin document hornologue 
simultanement par les deux parties contractantes qui puisse etre 
considere comme son texte authentique. Mais uni* analyst* toute 
superlicielle qu’elle soit de la situation, demontre que Ttn'liange de 
documents — rnahratte du 4 mai 1779 et piortugais du 17 dtkannbre 
de la memo anmV - constitue sans doute Texpression d'un accord 
consensuel crealtair de droits et d'obligations na:ij)roques entre 
deux sujets de droit reconnus comme tels dans les relations int(‘r- 
nationales. Son article 6 dit clairement (jn'iin traite bilateral a etc 
conclu et la pireuve documentaire fournic demontre aussi, a maintes 
occasions, que I'inttmtion des p)arties a tHe celle de conclure un 
traite et qu’elles out eu ('onscience de I'avoir fait ainsi. La forme 
juridique a etc celle de rechange de notes. De son cote, la juris¬ 
prudence de la ( our jiermanente I’a com}:)ns de cette maniere dans 
son avis consultatif sur le refj;7me (Untanier austro-allemund (v. 
Arrets, etc., Serie A/B, n 41, p. 47). 

Que dit cet accord? |e jirendrai comme base le texte de la tra¬ 
duction rnahratte de la version originale portugaise presente dans 
I’espece |)ar le defendeur, lequel porte la signature du vice-roi por- 
tugais Jose Pedro da Camara et figure a I’annexe V, n"’ 23. Dans son 
article 17, qui est determinant dans re.sp:>ece, «Tl^^tat Firangee 
(Etat portugais de I’lnde) entretient des sentiment.s d’amitie envers 
le Pandit Pradhan (souverain rnahratte); I’envoye a transmis ces 
assurances. En consequence, il est convenu que le Pandit Pradhan 
affectera a Damao, a partir de Tannee courante, un ja^ir d’un 
revenu de 12000 roupies a Prant Damao. En consequence, un 
sanad enumerant les villages sera octroyd k Tfitat Firangee par 
accord separe. » Ce texte est clair; si clair qu*il fait pleine lumiere 
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According to the applicant, Article 17 of the Tn‘aty of Punem 
established Pijrtugal’s s(,)vereignty over the enclaves of Dadra and 
Nagar-Av'^eli and j)roved th(‘ intention of the Parties to create a 
right of passage between Daman and those enclaves. A treaty can, 
of course, create a rule of law, such as a right of [)assage, even by 
implication, but in this case the main proposition to be proved is 
the transfer of sovereignty. A right of pajssage* through foreign 
territory in order to communicati* with an enclave can Ix^ based 
only in)on the tith? of territorial sovereign. In neither text of the 
treaty present(‘(l to the ('ourt is then* any (piestion of that right 
having been created. Their terminology is ambiguous and leaves 
room for doubt r)f all kinds. But n(*ither of them reveals any act of 
such positiv<‘ efte('t in international relations as tlie transfer of 
territorial sovereignty. Restrictions upon the inde])endence of States 
cannot be presumc'd, said the Perman(‘nt Court in the celebratt^l 
Lotus case Juc/fimrnts, Series .A, Xo. 10, p. itS). 

It might even be asked whether the said agreement reall\' 
c.onstitut(‘s a treaty, since there is no (hx umerit in existence ratified 
simultaneously by the two contracting parties and which may be 
regarded as its aiitlx'iitic text. Hovvevi‘r, e\’en a cursory study of 

the sitiiati(»n shows that the exchange of documents-.the Marathi 

text of 4 Ma>’ 1770 and the Portuguese text of 17 December of the 
same \’ear was no doubt tlu* expression of a common agreement 
creating mutual rights and obligations between two legal {.persons 
recognized as sucli in their international relationships. Article 6 
makes it ('lear that a bilateral treaty was concluded and the docu¬ 
mentary evidence produced also shows by many instances that it 
was tlu‘ intention of the parties to conclude a treaty and that they 
were aware of having done so. It t(X>k the legal f<.)rin of an exchange 
of notes and the jurisprudence of the Permanent ('ourt accepted 
this form as wilid in its Advisory Opinion on the Aitstro-German 
Customs Repute (.see Judgmeuts, Series A/B, Xt>. 41, p. 47). 

What does this agreement say? I will take my stand on the 
Marathi translation from the original Portuguese, submitted in this 
case by the respondent ; it bears the signature of the Portuguese 
Viceroy, Jose Pi‘dro da Camara, and is to be found at Annex F. 
No. 23. (Article T7;': which is the decisive one, says: “The Firangee 
State (Pcxrfuguesc State of India) entertains friendly sentiments 
towards the Pandit Pradhan (the Maratha ruler); the envoy convey¬ 
ed assurances. 'I'herefore, it is agreed that the Pandit Pradhan 
should assign towards Daman from the current year a jagir of the 
revenue of tweh^e thousand ruj^ees in Prant Daman. Accordingly, 
a sanad listing the villages be given to the lurangee State b\' making 
a separate agreement.” This text is clear, so clear as fully to explain 

8q 




92 DROIT DE PASSAGE (OP. DISS. M. MORENO QUINTANA) 

siir deux points importants discutes par les Parties: la nature de 
Tacte conclu et celle de la concession octroj^ee. En premier lieu, 
les termes «il est convenu » et «accord separe » demontrent sans 
aucun doute qu'il s*agit d un traite dans le sens large que don- 
nent a ce mot la jurisprudence et la doctrine internationales. En 
deuxieme lieu, le mot « jagir » qualifie son objet qui est determine 
par les sentiments d'amitie que portent les Portugais a 1 egard des 
Mahrattes. De toiite fa^on, compare un texte a un autre, ils ne 
divergent j^as grandcment au sujet de ce (jui a etc donne par les 
Mahrattes aux Portugais; jagir selon ceuxda, contrihu{'ao d’accord 
ax'i^c ceux-ci. Nulle trace, dans aucun des deux textes, d’un transfert 
de soiiverainete. 

II a ete prouve <juf le mot mongoJ jagir, (jui a son equivalent 
mahratte dans celui de saranjam, signifie 1 octroi d'un revenu 
fiscal et non pas un transfert de souverainete territoriale. Les Par¬ 
ties ne sont cependant pas d’accord au sujet de la portee de cette 
concession. Car, tandis (jue Tlnde soutient qu’elle est un acte 
graciable et precaire, re\'ocable au gre du donattuir, le Portugal 
affirme qu’il y avait aussi des saranjams hereditaires, perpetuels 
et irrevocables, tels que ceux qui etaient garantis ])ar un traits, 
cas qui serait celui de I'espece. 11 n’appartient pas au juge intenui- 
tional de prendre position dans un tel debat qui iCa (jiCun interet 
historique. Mais il lui sied en tout cas de remarquer qu’aucun des 
qualificatifs invoques par le Portugal ne figure dans 1(‘ texte dudit 
article 17 du traite de Punem. Dans le doute, il doit s’en tenir a 
rinterpretation la plus restrictive. La Cour permanente La ctabli 
ainsi dans son arret sur les conceasions Mavrommatis (v. ArrHs, 
etc., Serie A, 11*^ 2, p. 19). Et cette interpretation decoule, en 
I'espece, de celle que donne le propre beneficiaire do la concession. 
Le traite de Punem exprime par consequent de la part de Tlndc 
une promesse de donner des sommes d'argent en function d'une 
situation amicale et non j^as une transference de souverain('tc sur 
des villages qui n'etaient pas meme identifies. 

Aucune reference non plus n'est faite au sujet de I'attribution 
d’un droit de passage en faveur du Portugal pour percevoir son 
jagtr. Il n'a pas paru utile aux parties d’en parler vu les sentiments 
amicaux. I’aide et I'assistance militaire des Portugais qui consti- 
tuaient la contre-partie de la concession octroyek^ par les Mahrattes. 
On nc pouvait .supposer que la perception du jagir fut entravee 
par le souyerain mahratte. En outre, les villages qui devjiient servir 
I’annualite prevue en faveur du Portugal n'etaient pas mentionnes 
dans le traite; ils devaient VHie posterieurement en vertu d'un 
sanad. Cet acte administratif du .souverain mahratte pouvait en 
decider et reglementer les conditions de Tattribution. Les premieres 
annualites ne furent pas per^ues par les Portugais sur aucun village, 
sinon qu'elles furent versees directement par les Mahrattes. On ne 
pent concevoir, par consequent, que ledit droit de passage eut 
envisage par le traite de Punem. C'etait une question a resoudre 
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two inii)ortaiit points discussed by the Parties: the nature of the 
instrument concluded and that of the concession f^^ranted. Firstly, 
the expressions “it is a^<reed” and “separate agreement” show 
beyond doubt that the instrument is a tn‘aty in the wide sense 
given to this word by international jurisprudence and doctrine. 
S(‘Condly, the word describes its ])ur])ose, which is de¬ 

termined by the fri(;ndiy sentiments of th(^ l^)r1ugu(\se towards the 
Marat lias. In any i‘V(Tit, comparing one text with the other, they , 
do not differ much as to what was given by the Marathas to the 
Portugues(‘: aexording to the former, a according to the latter, 
a c<mirihn{'a(h In neithiT text is then' any vestige of a transfer of 
sovereignty. 

it has been established that tlie Mogul word ja^ir, corresponding 
to the Marathi term saremjam, means the granting of a fiscal revenue 
and not a transfer of territorial sovcTeignty. The Parties, however, 
are not agreed upon the import of that concession. India maintains 
that it is a favour granted for an uncertain tenure and revocable 
at the will of the donor; l\>rtugal declares that there wi^re also 
saranjaim tliat were hereditary, j)eri)etual and irrevocable, such as 
those* guarant<*ed by a treaty, and tlait this is one of them. It is 
not for the ('ourt to adopt a jicsition towards a dispute of purely 
historical interest. But it may well observe that none of the charac¬ 
teristics invok(‘d by Portugal aj>pears in the text of Article 17 of 
the Tr(*aty of Punem. Where then? is doubt, the Court must stand 
by the narrower interjiretation. This the Permanent Court laid 
down in its Judgment on the Mavrommatis Conceasions (sec Judg¬ 
ments, Series A, No. 2, p. 19). And that interprdation in the present 
instance is the one given by iht* beneficiary of the concession. 
Accordingly, tlu^ Treaty of Punem expresses a promise by India to 
give sums of money as a token of friend.ship and not a transfer of 
sovereignty over villages ^\'hich were not exen named. 


Nor is there any reference to the assignment to Portugal of a 
right of passage in order to collect its jagir. The Parties .saw no 
need to mention this in x iew of the friendly .sentiments, the aid and 
military assistances of the Portuguese, all of which formed the 
consideration for the concession granted by the Marathas. It could 
not be supposed that the collection of jagir would be obstructed by 
tlie Maratha ruliT. Further, the villages which were to furnisli the 
annual rex^enue to Portugal were not mentioned in the treaty; they 
xvere to be listed later in a sanad. That administratixx act of the 
Maratha sovereign was free to decide and regulate the terms of the 
grant. The first Jinniial j)ayments xvere not collected by the Portu¬ 
guese from zmy x illage, being paid directly by the Marathas. It • 
cannot therefore be imagined that the said right of pas.sage was 
contemplated by the Treaty of Punem. In any case it xvas a question 
to be settled later, .should it be necessary. And it was not so settled, 
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en tout cas |.)ostprieiirt*jTicnt si olle s'averait necpssaire. Lt die ne 
letait pas puisque le passage existait comnie un coinj^lcment neces- 
saire de la perception du ja^ir sans qu’il constituat pour cela un 
droit independant en favour du Portugal. Mais en 1954, cette 
situation avait change. De Tainitie promise en 1779 par les Portu- 
gais aux Mahrattes. on etait passe a un regimt* d'hostilites froides 
entre I'lnde et le Portugal. Les Indiens a\'aient ferme lour legation 
a Lisbonne en vue do la negative portugaise a ontamer dos nego- 
ciations pour le retrait de sa souverainete sur certains territoires 
de rinde. Par suite des circonstances. les droits et obligations 
reciproques decoulant du traite de Punejn s’etaient eteints. jamais, 
dans un cas coniine celui-ci, la regie rappelee par Emerich de V’^atld 
dans son bien connu traite, Omnis conventio rebus sic 

siantibus, ne pourrait etr<' mitaix appli<]uee. I^e traite de Punein a 
cesse d’exister, le \’erseinent d(‘ /Vig/V n’a plus ete reclame par le 
Portugal, le passage entre Damao, Dadra et Nagar-Aveli a perdu 
sa raison d’etre. 

Deux accords conclus beaucoup plus tard (pie le traite de Puneni 
par les Portugais avec les Mahrattes. le 29 mai T7S3 et le 22 juillet 
17S5. coniplet(>rent le regime etabli par le traiti' cl(‘ Punem. En 
vertu du ))remier, c ost la Praj^iana de Nagar-Aveli (pii est affectee 
au revenu fiscal promis. Par le deuxieme, ('*est village de Dadra 
c|ui est affected au ineme revenu. dernic'r accord (-‘tablit dans 
I’article ii des capitulations qui raccompagn(‘rent — dont rauthen- 
ticit(^ est mise en doute par rinde - Tobligation du Portugal 
dkHouffor les revoltes <pii pourraient eclater dans la Pra^ana, L’on 
peut en deduire que cette obligation, ni aucune autre de son genre, 
n'aurait pas ete sp(?cialement ins(}nV dans lesdit(‘s ca])itulations si 
le Portugal avait rex^n la Praf^unu en pleine souverainet(\ Etoufier 
des revokes dans son pr(j])re territoin* est, en ellet, une fonction 
implicite d(* la comp<!*tence territoriale. 

II a ete d’autn* part pretendu par le demand('ur que, memi' si Ic 
traite de Punem n’avait pas transmis aux Portugais la souverainete 
sur les enclaves, ceux-ci Tauraient obtenue en vertu d'un passessio 
longi temporis, Je ne puis retenir cet argument car cette question 
n’a pas ete posee comme faisant partie de Tobjet du differend. 

* 

4s 4s 

Les donnees historiques de cette affaire revelent <j[ue la possession 
entiere dc Damao est au pouvoir du Portugal depuis le XVI™® 
siecle. Divers traites et accords postcrieurs parais.sent lui avoir 
reconnu cette souverainete qui n*est j>as directement en question 
dans Tespece. Mais le fait est important pour apprecier Tetendue de 
la coutume Internationale qui aurait cree le (Iroit de passage qu’il 
reclame entre cette possession et les enclaves dc Dadra et Nagar- 
Aveli. La pratique de cette coutume s'avererait deux fois seculaire. 
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since passage continued to exist as a necessary corollary to the 
collection of jagtr and did not thereby constitute a separate right 
in Portugal’s favour. By 1954, however, the position had changed. 
The friendship promised by the Portuguese to the Marathas in 1779 
had given way to a cold war between India and Portugal. The 
Indians had closed their Legation in Lisbon because^ of Portugal’s 
refusal to negotiate the surrender of its sovereignty over parts of 
India. As the re.sult of circumstances the mutual rights and obli¬ 
gations under the IVeaty of Punem were extingui.shed. 'Fhere could 
not be a better application than this of thet rule recalled by Emerich 
de Vattel in his welLknown treatise: Omnis conventio intelligitur 
rebus sic stantibus. The Treaty of Punem was no moR^; Portugal 
no longer claimed the payment of jagir: passage between Daman, 
Dadra and Nagar-Aveli had no further raison d'etre. 


Tlie system establi.shed by the Treaty of Punem was C(>m[)leted 
by two iatcr agreements between the Portuguese and the Marathas 
concluded on 29 May 1783 and 22 July 1785. Under the former the 
promi.s('d fi.scal revenue Wcis to be collected from the pargana of 
Nagar-Avtdi, under the latter, from the village of Dadra. This second 
agreement established in No. ii of its accompanying capitulations 
—their authenticity is questioned by India an obligation upon 
Portugal to suppress any re*volt that might break out in the pargana. 
From this it may be inferred that neither that obligation nor anj^ 
similar one would have been specially in.serted in those capitulations 
if Portugal had received the pargana with full sovereignty. The 
sup})ression of revolt in one’s own territory is a function implicit 
in territorial juri.sdiction. 

It was further claimed by the applicant that, even if the Treaty 
of Pun<!m did not transfer to the Portuguese .sovereignty over the 
enclaves, they had acquired it by posscssio longi temporis. I cannot 
consider that argument, the (]uc‘stion not having been included in 
the .subject of the disj)ute. 


* 

* « 

The history of this case .shows that Daman has been in full 
Portuguese possession since the sixteenth century. Various later 
treaties and agreements seem to have recognized this sovereignty, 
which is not a direct issue in the case. The fact, however, is important 
in estimating the extent of the international custom which is 
supposed to have created the right of passage between Daman and 
the enclaves of Dadra and Nagar-Aveli. This custom is claimed to 
have existed for two hundred years. 
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Trois pcriodes se d^tachent dans le cadre historiquc des rapports 
du Portugal avoc Tlnde pour examiner Ics caracteristiques du tran¬ 
sit entre Damao et les enclaves. La premiere est la periode mahratte, 
<]ui s eteiid de 1779 (date de la conclusion du traite de Punem) a 
1818, qiiand la Cirande-Bretagne annexa I’empire mahratte. (-ette 
periode — selon le demandeur - est celle de formation de la regie 
iuridique coutumiere. La deuxieme periodic, qui est la plus longue 
de toutes, va de 1818 a 1947, moment oil IMnde accpiiert son inde- 
pendance. Cette iMTiode, qui est la periode britanni(|ue, serait une 
periode de confirmation par les successeurs des Malirattes de la 
regie formee anterieurem(‘nt. La troisieme periode est celle de I'lnde 
indejxmdante, (|ui coinprend de 1947 a 1954, annee celle-ci dans 
laquelle sont intervenus les cHenements qui discontinuerent le 
transit des Portugais entre Damao et l(‘s enclax'es. ('t‘tte derniere 
periodic serait celle d’ai)plication de ladite regie. Cliacuiu* dt* ces 
eta])es historiques revele en (‘ffet un caractere different (juant a 
rex(Tcice dudit transit, lequel doit etre analyse d'une inaniere 
separee pour en tirer les consequences necessaires. 

L’(Hude de la periode mahratte iCest pas tres significative (juant 
a la reconnaissance d’un droit de passage en faveiir des Portugais. 
11 n’v a dans cette periode aucun acte, aucun fait qui j>uisse faire 
penser ainsi. Les Mahrattes ne s’opposerent pas an transit des fonc- 
tionnaires, des individus et des rnarchandises du T\>rtugal. Tiur 
attitude contraire aurait ete anormale puisrpCils lui avaient cede 
les reveniis des villages d(^ Dadra et de Nagar-Aveli et il fallait bion 
qu’ils donnassent aux Portugais les inoyens de les percevoir. En 
echange, ils ne leur donnerent aucune autorisation pour le jiassage 
de troupes. II ne semble par conscxjuent pas (iiie les Mahrattes 
eussent abandonne leur souverainetc de jure ni de facto sur les 
enclaves inalgre qu’ils delivraient chaque fois les autorisations ne¬ 
cessaires pour que ce, transit puisse s’exercer. Meine, a trois reprises, 
des saisies faites j^ar les Mahrattes sur lesdits revenus .seniblent 
demontrer qu'ils n’avaient pas entendu proceder de la sorte. En 
synthese, I’examen de cette periode revele que, chaque fois que le 
transit se realisa, ce fut avec la conformite des souverains mahrattes. 
II n'a ete fourni aucune preuve par le demandeur (|ue .son pretendu 
droit de passage s'exer^at independamment de la volonte exprimee 
en cha(]ue circonstance par le souverain territorial. 

Pendant la periode britannique surgit, par tolerance envers un 
pays lie par une alliance seculaire ou j)ar ignorance de la veritable 
situation juridique du Portugal, un usage assez continu du transit 
entre Damao et les enclaves. Cependant, aucun indice ne peut etre 
rajiporte dans le sens que la Grande-Bretagne ait reconnu le pas.sage 
qu’cille facilitait au Portugal comme s’il s’agissait d'un droit. Les 
Britanniques ne paraissent pas avoir renonce, pas plus que les 
Mahrattes, a Pexercice des competences qui incombent au souverain 
territorial. Damao et les possessions cotieres etaient entourees par 
un cordon frontalier. Le Gouvemement britannique cxigcait des 
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For the purpose of examining the characteristics of passage 
between Daman and the enclaves, the story of Portugars relations 
with India may be divided into three periods. The first is the 
Maratha period, extending from 1779 (the date of the Treaty of 
Punem) until 1818, when (jrcat Britain annexed the Maratha 
Empire. This period, according to the applicant, is that in which 
the rule of custom took shai)e. 'fhe second and longest of the three 
])eriods is from 1818-1947, at which last date India gained its inde- 
pend(Tice. This, the British period, is supfiosed to be the period 
during which tin* ride was confirmed by th(' successors to the 
Marathas. 'Fhe third period is the period of Indian independence, 
from 1947 to 1954, this last year being the year in which occurred the 
events that terminated Portuguese j)assag<' betwe(?n Daman and 
the enclaves. It is in this last period that the rule is said to have 
been applied. Each of these historical stages really reveals the 
exercise of passage in a different light, and it must be analysed 
separately in order that tlu^ necessary conclusions may be drawn. 

Study of the Maratha period does not tell us very much about 
the recognition of a right of passage in favour of the Portuguese. 
No documents and no facts support the theory during this period. 
The Marathas did not oppose the passage of Portuguese officials, 
private persons or goods. To have don(i so would have been abnormal 
since they had surrendered to Portugal the revenues of the villages 
of Dadra and Nagar-Aveli and they were bound to provide the 
Portuguese with the means of collecting them. On the other hand, 
they granted them no authorization for the passage of troops. It 
therefore does not appear that the Marathas had abandoned their 
de facto and de jure sovereignty over the enclaves despite the fact 
that they issued the necessary permits for every such passage. On 
three occasions the Marathas even confiscated tlui said revenues, 
which seems to show that they had no intention of surrendering 
sovereignty. In a word, an examination of this period shows that 
passage always took place with the agreement of the Maratha 
sovereigns. The aiiplicant furnished no evidence that its alleged 
right of passage was exercised independently of the express wnll of 
the territorial sovereign in every case. 

During the British i)eriod })assage between Daman and tlie enclaves 
became a more or Ie.ss regular usage, either out of consideration for 
a country bound to Britain by an ancient alliance or from ignorance 
of what was Portugal’s real position in law. At the same time there 
is no indication that Great Britain recognized the passage it 
granted to Portugal as though it were a right. The British do not 
seem to have renounced exercise of the powers of the territorial 
sovereign any more than the Marathas did. Daman and the coastjil 
possessions were surrounded by a frontier cordon. The British 
Government required that Portuguese officials of European origin 
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passeports ct des visas pour les fonctioiinaires portugais d’origine 
europeenne qiii traversaient le territoire indieii d’une possession 
portugaise a unc autre. Rappelons cju’en vertu du traite conclu le 
13 juin 1817 entre la Compagnie anglaise des Indes orientales et 
Tempire mahrattc, la souverainete sur cette partie du territoire 
indien passa a la Couronne britannique. Cette situation se maintint 
jusqiCau 15 aout 1947 quand fut reconnue par la Grande-Bretagne 
rindependance de Tlnde. Les obligations du souverain territorial 
passerent au conciuerant en application des regies ciui visent la 
succession des Etats. Aucun acte juridique du (iouvernement bri¬ 
tannique n’a modifie le status juris etabli par les souverains mahrat- 
tes au sujet des soi-disant enclaves. Ni le Portugal ne pouvait 
reclamer plus de droits cpi'i! n'avait auparav'ant. ni la Grande- 
Bretagne se les attribua. Dans de telles conditions, aucun usage en 
matiere de transit durant cette periode ne put se transformer en 
une praticjne suscei)tible d*engendrer une coutume internationale 
opposable a n’importe tjuel successeur territorial. 

Une fois devenue independante, Tlnde ne changea ]>as fondamen- 
talement le systenie cHabli. N’oublions pas que Tlnde, comme suc¬ 
cesseur territorial, ne Tetait nullement d’une maniere originaire 
puisqu’il s'agissait d’un Etat qui recouvrait une independance qu’il 
avait jadis eue, Sa situation 3uridi<]ue remontait d'un coup plus 
d’uii siecle dans I’histoire comme si rien, pendant r()ccu})ation 
britannique, ne s’etait passe. Dadra et Nagar-Av’eli aj)paraissent 
comme dcs enclaves ouvertes en territoire indien. L’importation de 
marchandises de Damao aux enclaves se realisait comme si elle le 
fut dans ce territoire. Aucune difliculte insurmontable ne s'eleva 
jusqu’au 27 fevrier 1950, date a laquelle le rninistre indien a Lis- 
bonne remit au Gouvernement portugais un aide-memoire proposant 
Touverture de negociations pour fixer les conditions de la remise 
des territoires portugais a Linde. Face a la negative du Portugal, 
le Gouvernement indien communiciua le 26 mai 1953, a celui de 
ce pays, la fin de sa mission diplomatique au Portugal. Des lors 
commen9a de la part du Gouvernement indien une serie de restric¬ 
tions qui entrava considerablement les communications entre Damao 
et les enclaves. Celles-ci furent interrompues definitivement le 
21 juillet 1954 comme consequence des cvenernents qui eurent lieu 
dans les enclaves. 


Appuyer sans une preuve categorique et concluante la demande 
du Portugal en Tespece, qui implique la survivance du systeme 
colonial, e'est marcher a rebours dans le cadre de la Charte des 
Nations Unies. 

Juge de sa loi — la Charte des Nations Unies — et juge de son 
tem])s, celui de rindependance de tous les peuples de la terre, la 
Cour internationale de Justice ne peut pas tourner le dos a la realite 
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passing through Indian territory from one Portuguese possession to 
another should carry passports and visas. It must be remembered 
that, under the treaty concluded on 13 June 1817 between the 
British East India Company and the Maratha Empire, sovereignty 
over this part of Indian territory passed to the British Crown, and 
that situation continued until 15 August 1947 when Great Britain 
recognized the independence of India. The obligations of the terri¬ 
torial sovereign passed to the conqueror in application of the rules 
governing succession by States. No legal act by the British Govern¬ 
ment altered the isiaius juris established by the Maratha rulers 
with regard to the so-called enclaves. Portugal could not claim 
any more rights than it had previously possessed, nor could Great 
Britain arrogate such to itself. In those circumstances no usage in 
the matter of j)a.ssage during this period could be transformed into 
such a })ractice as to create an international custom invocable 
against any territorial successor. 

When it became independent, India made no fundamental change 
in the established system. We must not forget that India, as the- 
territorial successor, was not acquiring the territory for the first 
time*, but w'as njcovering an independence lost long since. Its legal , 
position at once n^verted to what it had been more than a hundred; 
years before, as though the British occupation had made no differ-) 
ence. Dadra and Nagar-Aveli figure as oj)en enclaves within Indian 
territory. Goods were imported from Daman to the enclaves as 
though they belonged to that territory. No insuperable difficulty 
arose until 27 February 1950, wdien the Indian Minister in Lisbon 
handed to the Portuguese Government an aide-memoire j)roposing 
that negotiations should be started to fix the conditions for the 
handing ovit of the Portuguese territories in India. After Portugal 
refused, the Indian Government on 26 Maj^ 1953 notified the 
Portuguese (lovernment of the termination of its diplomatic mission 
to Portugal, h'rom that moment the Government of India began to 
imposes a number of restrictions wdiich seriously hampered com¬ 
munications between Daman and the enclaves. Those communi¬ 
cations were finally cut on 21 July 1954 in consecjuence of wLat 
happened in the enclaves. 


To support the Portuguese claim in this case, which implies 
survival of the colonial system, without categorical and conclusive 
proof is to fly in the face of the Tnited Nations Charter. 

As judge of its own law'—the United Nations Charter—and judge; 
of its own age—the age of national independence—the International 
Court of Justice cannot turn its back upon the world as it is. 
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du monde. «Le droit international doit s’adapter aux necessites 
politiques » a dit la Cour permanente d'arbitrage dans sa sentence 
sur les indemnisations a des particuliers russes (n IQ12). Voila 
pourquoi cette Charte a mis cn oeuvre un dispositif juridique qui 
vise I'independance des territoires non autonomcs. 

Ma conclusion est que — tel (jue Ic demande le Ciouvernement de 
rinde — il n'a jamais existe un droit de passage en favour du Por¬ 
tugal entre sa possession cotiere de Damao et les enclaves de Dadra 
et Nagar-Aveli, ni entre celles-ci. Le Gouvcrnement du Portugal 
aurait du etre, en mon opinion, deboute* de son action. 

(Signe) Lucio M. Moreno Quintana. 
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“International law must adapt itself to political necessities*’, said 
the Permanent Court of Arbitration in its award on indemnities to 
Russian individuals (ii xi 1912). That is the reason why the Charter 
made legal provision to cover the independence of non-self-govern¬ 
ing territories. 

My conclusion is that, as the Government of India submits, there 
has never existed a Portuguese right of passage between its coastal 
possession of Daman and the enclaves of Dadra and Nagar-Aveli 
nor between those enclaves. In my opinion the claim of the Portu¬ 
guese Government should have been dismissed. 

(Signed) Lucio M. Moreno Quintana. 
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DISSENTING OPINION OF JUDGE SIR PERCY SPENDER 

I greatly regret that I cannot agree with the Judgment of the 
Court on certain important issues, though I do agree with certain 
of its conclusions. 

As to the Fifth and Sixth Prehminary Objections of the Republic 
of India to the jurisdiction of the Court, I agree that these cannot 
be sustained. 

On the merits 1 agree: that Portugal in 1954 had ac(|uired by 
local custom a right of passage to the extent necessary for the 
exercise of Portuguese sovereignty over the enclaves, subject 
however to the regulation and control of India, which right extended 
at least to the passage of private persons, Portuguese civil officials 
and goods in general. 

1 am unable, however, to agree that no right of passage had 
been acquired by it in respect of armed forces or armed police or 
arms and ammunition, or that India did not act contrary to its 
obligation resulting from the right of passage which the Court has 
found to have been acquired by Portugal. I shall state my reasons. 




* 

♦ 


1 do not think it necessary to detemiine wh(;*th(T, under the 
Treaty of Punem and the Sanads of 1783 and 1785, sovereignty over 
the enclaves became vested in Portugal. Whatever was the precise 
nature of the grant made thereunder, even if it were one in jugir or 
saranjam, merely fiscal in character and unilaterally revocable at 
any time in the absolute discretion of the Marathas, the grant 
whilst it endured necessarily implied some right of passage in 
Portugal between Daman and the villages of I)adra and Nagar- 
Aveli, and the record establishes that during the Maratlia j)eriod 
it did imply a right of i)assage which, for all practical purposes, 
was under the circumstances then existent, in substance the same 
as would have resulted had tlie grant been one of sovereignty over 
these villages. 

The grant was made for the purpose of supporting the Portuguese 
fortress of Daman. Tlie authority of the Portuguese within the 
villages included the collection of taxes, the maintenance of order, 
the punishment of offenders and the power to quell rebellion (.see 
Capitulations of 1785, paras. 3, 4, 7 and ii, Annex 8 to Portuguese 
Memorial; see also Indian Annex F. No. 40 at p. 181). In point of 
fact, the Portuguese during the Maratha period exercised passage 
between Daman and the villages not only for administrative per- 
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OPINION DISSIDKNTE DE SIR PERCY SPENDER 
/ Traduction] 

Je regrette de ne jxiuvoir me rallier a Tarret de La Cour sur cer¬ 
tains })oints im|)ortants, tout en etant d*accord avec C(Ttain(^s de 
ses conclusions. 

Au sujet de la ciii(|uieme et sixieme (exceptions })reliminaires 
presentees par la KepubliqiK* de Tliide a I’egard de la competence de 
la Cour, je conyiens qundies ne peuvent (Hre retenues. 

Sur le fond, j’admets (]ue le Portugal j)oss(Mait en 1(^54 un droit 
de passage (U'coulant de la coutume locale, dans la mesure neces- 
saire a Texercice d(‘ sa .souverainet(:? sur les enclaves et sous le 
controle et la rciglernentation de rinde, pour c(' (jui concerne 
a tout le inoins le passage des jxTsonnes ])riv(‘es, des fonctionnaires 
civils portugais < 4 . des inarchandises (*n general. 

Je ne saurais c(‘pendant admettre (jue le Portugal n'eut acquis 
aucun droit de passage touchant les forces armees, la police armee 
et les armes et munitions, ni que Tlnde n’ait pas agi coiitrairement 
aux obligations que lui imposait le droit de passage que la Cour a 
reconnu an Portugal. J’en expo.serai les raisons. 


4c 


* 

* 


Je ne crois })as (|u’il soit nec(»ssaire de determiner si, aux tcrmes 
du trait(' de Poona (‘t di'S sanads de 1783 et 1785 le Portugal 
jouis.sait d'une souv(‘rainet(‘ sur les enclaves. Ouelle qu’ait ete la 
natiin^ dc‘ la concc'ssion (Habli(‘ j)ar ces documents, nu'^me s'il ne 
s'agissait cjue d’un jai^ir ou d'un saranjain nc? j>r( 5 sentant qu'un 
caractere li.scal el revocable a tout moment et unilatcTalement a 
la discrcHion alxsoliie des Mahrattes, cette concession, pendant 
toute sa dunH\ imjdiquait neces.sairem(mt un droit de passage en 
fav(‘ur du Portugal entre Damao (.‘t les villages de Dadra et de 
Nagar-Aveli, (‘t le dossier proiive qu au cours de la periode mahratte 
cette concession (mtrainait un droit de passage (pii, en ]>ratique et 
dans les circonstanccs de lYqxxiui*. etait ('ii substance le meme 
que celui qui aurait dt^coule cPune cimcession de souverainete sur 
ces villages. 

I-a concession a ete faite pour rentretien de la forteresse portu- 
gaise de Damao. La soin^cTainete du Gouveriuunent portugais sur 
ces villages comprenait la perception des imp(')ts, le maintien de 
Tordre, le chatiment des coupables et le droit de reprimer toute 
rebellion (voir Capitulations de 1785, par. 3, 4, 7 et 11, annexe 8 au 
meinoire j)ortugais; voir aussi Tannc'xe indienne F. n° 40, p. 181), 
En fait, pendant la periode mahratte le Portugal a exerce entre 
Damao et les villages un passage applicable non seulement au person- 
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sonnel, but also for armed troops and armed police, to an extent 
sufficient to enable them to exercise their authority over them. 

This authority remained somewhat precarious until about 1814. 
From then onwards, how’ever. it appears to have been reasonably 
entrenched. 

The record further establishes that the passage betw'een Daman 
and the villages which in fact took place, was effected in exercise 
of a right acknowledged by the Marathas. Taxes were levied in 
kind. Timber, rice and other products were transported to Daman; 
herds of cattle were driven in the same direction. Stall-holders in 
the villages brought supplies from Daman. It was necessary for 
Portuguese officials frequently to pass from Daman to the villages 
and vice versa; in fact they did so pass and passed freely. When 
occasion demanded, military officers, men and eciuipment were 
sent to them from Daman for the purpose of preserving order. 

The Maratha period was in 1818 followed by that of the British. 

It has been contended that the British, from the commencement 
of their nile, refused to be bound by any rights granted to the 
Portuguese by the Marathas under the Punem Treaty and the 
Sanads of 1783 and 1785. In my view% the record fails to support 
this contention. It is true that the British did refuse to acknowledge 
or be bound by certain exemptions from customs and other taxes 
on “«U1 articles and timber’' which might Ix' exported from Nagar- 
Aveli to Daman, which exemptions the Portuguese claimed had 
been granted to them as the result of the Treaty, but the record 
does not support the view' that tlx* British refused to accept the 
Treaty and the Sanads, 

At the very commencement of the British rule the Portuguese 
claimed that sovereignty over the villages had been ceded to them 
by the Marathas. It is improbable that the British w^ould not have 
made any enquiries of their own in relation not only as to the 
Treaty and the Sanads, but also as to the practice as to passage 
between Daman and the villages which had existed under the 
Marathas. The Maratha records relating to the area in which the 
villages lie, for ten years up to 1818, running into some hundreds of 
bundles, were despatched from Poona to the British in Bombay on 
6 December 1818. There is .specific evidence that the British did 
make some enquiries both in i8ig and 1859. It is in any event 
beyond dispute that, from the commencement of and throughout 
British rule, whatever the premises on which their conduct w^as 
based, the British treated the Portuguese as sovereign over the 
villages (hereafter called “the enclaves"). It is a proper inference 
from the record that the British were aware of the practice as to 
passage which was in existence in 1818 and were aware that the 
Portuguese were exercising that passage under a claim of right, 
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ncl adininistratif, mais encore; aux forces armees et a la police armee 
clans la m(‘sun* necessjiirp a Texercice de sa souverainete sur ces 
villages. 

( ette souverainete est derneuree assez precaire juscju’aux environs 
de 1014. 11 sernble toutefois que depuis cette epociue elle ait ete 
assez solidement etablie. 

Le d(>ssi<T etablit (‘ii outre (jiie le passage* ex(Tce en fait entre 
Damao et les villag(*s dc^coulait effectiveini'iit d’un droit reconnu 
par les Mahrattes. Les iinpots etaient porous en nature. bois. 
le riz et aiitres |)roduits etaic*nt envoyes a Damao; le betail ])renait 
la mt^me direction. Les marchands des villages se fournissaieiit 
a Damao. 11 etait indisjuMisjible que les fonctiounaires ]K)rtugais 
se rendent fre(|uemment de Damao dans les villages et vice versa; 
cn fait, c est re (|u ils faisaient, et ils le faisaient librement. Lorsque 
les circonstances rexigeaient,des officiers, des liommes de troupe et 
du materiel etaient eiu'oyes de Damao dans les villages en vue dii 
maintien de I’ordre. 

La periode mabratte a pris fin en 1818 et a (He suivie par la pcHiode 
britarmique. 

On a soutenu (lue, des le debut de leur souverainete, les autorites 
britanniques out refuse d(* se reconnaitre liees par tons droits 
accordes au Portugal j)ar l(\s Malirattes (m vTrtu du traite de Poona 
et des sanads de 1783 (*t de 1785. Lestime (jue les ('‘criturc's ne corro- 
borent pas cettc* anirmation. II est vrai que les aiitorites britanniques 
ont refuse de n‘connaitre certaines exemjitions portant sur les droits 
de douane et autr(*s tax(\s affectant «tons articles et bois » pouvant 
cHre exporters d(‘ Nagar-Aveli a Damao, ou d’etre lie(*s par ces exemp¬ 
tions que les Porlugais alfirmaient leur avoir lH(^ accordees par le 
traite, mais rien dans le dossier ne confirrne que les autoritc^s bri- 
tanni(]ues aient nHiisi' d'accejHiT le traite et les sanads. 

Des r(Habli.s.st‘ment de I’antorite britannique, les Portugais ont 
soutenu (jiiHine .souverainete sur l(\s villages leur avait ete concedtH* 
})ar les Mahrattis. II est ]ieu probabk* (jiu* les autorites britanniques 
ne se soient pas n*nseignees pour leur propre compte, non seule- 
nu^nt sur le trail(‘t les sanads, mais encore sur la pratique suivk* 
sous les Mahrattes en mati(T(‘ de transit entre Damao et les villages. 
Les documents mahrattes relatifs a la region oil ces villages sont 
situes et portant sur les dix annees qui ont prccech^ t8t8, represen- 
tant plusieurs ceiitaines d(' liasst\s, furent expedies de Poona aux 
autorites britanniques a Bombay le 6 lit-cembre 1818. Des preuves 
precises tc'inoignent que les Britanniejues ont fait certaines n^clu^r- 
clu's a ce suj('t tant en 1819 (ju en i85(^. 11 est hors de doute en 
tout cas que des le debut de la periode britannique et pendant 
toute cett(‘ periode. quelles qu’aient ete les prcHnisses sur lesquelles 
se fondait leur conduite. les autorites britanniciues ont considere 
les autorites i)ortugais(\s coinme souwraines sur les villages (appelcs 
ci-apres les encla\H's »). I.e dossier permet de conclure que les 
Britanniques connais.saient I’existence de la pratique suivie en 
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In order to determine whether Portugal acquired by custom any 
right of passage and. if so, the nature and extent of the same, it is 
necessary to examine the practice which was from time to time 
followed. 

The proper way of measuring the nature and extent of any such 
custom, if established, is to have regard to the practice which itself 
both defines and limits it. The first element in a custom is a constant 
and uniform practice which must be determined before a custom 
can be defined. 

The record in my opinion establishes: 

1. For the first two or three decades after 1818 there was no 
essential change in the practice in relation to passage which had 
been followed during the Maratha period. 

2, The British—as subsequently did the Republic of India— 
recognized Portuguese sovereignty over the enclaves. 

This is established beyond all reasonable controversy. The conduct 
of the British and India is wholly inconsistent with any other 
conclusion. The record is heavy with instances of this recognition. 
[During the British period: Counter-Memorial, Vol. 11 , Indian 
Annexes at pages 158, 164, 166, 167, 169-173, 174, 225, 251, 266, 
565. 5^41 Rejoinder, \"ol. II, Indian Annexes at pages 226, 233, 
- 35 » -49- During the Indian period: Counter-Memorial, Vol. 11 , 
Indian Annexes at pages 398, 401, 402, 407; Rejoind(T, Vol. II, 
Indian Annexes at pages 250-252, 253, 267-268.] The notes from 
India to Portugal of 1950 and 1953, seeking the transfer by Portugal 
to India of all the former's possessions in India, in theinselv(»s 
provide f)owerful evidence of India's recognition. 


During the oral hearing, on 12 October, Counsel for India admitted 
the existence of Portuguese sovereignty. At a later dat(‘, on 29 Oc¬ 
tober, when Counsel for Portugd put the following question 
“Does India admit that Portuguese sovereignty still subsists", it 
was not disputed by India that Portugal still had sovereignty over 
the enclaves. 

As between the Parties to and for the purposes of this disjnite, 
Portugal's sovereignty is not open to question. 

This recognition of sovereignty in Portugal, both by the British 
and India, is in my view the central fact in this dispute. 
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i8i8 en matiere do passage et n*igru)raient pas que les Portugais 
exeryaiont cc* passage* lo rovi'ndicjuant comme iin droit. 


I our detc.Tmiiior si lo !\)rtugal a acquis par la coutuinc un droit 
d(i passage ot, dans I’aflirmativo, j)oiir deftnir la nature et la portee 
dt* Cf‘ droit, il ost necessairo d'oxaniiner la pratique suivie d'uno 
p^riode a Tautn*. 

La rnothodo a suivre pour measurer la nature et la portee d’une 
telle coutume, si elle est dernontree, est do considerer la prati(|ue 
qui elle-menie, tout ens(^mble, la definit et la limite. Le premier 
clement d’unt* coutume est rexistence d'une pratique constante et 
uniforme (]ui doil etre otablie avant (pi’on puisse definir une cou¬ 
tume. 

A inon avis, le dossier etablit les points suivants: 

1. Aj)res TtSi8, an cours dos deux on trois j)remieres decemnies 
qui out suivi, la pratiejue adoptee en matiere de passage an cours 
de la jjoriocle rnahratte n’a pas subi d(* modification d’un caractere 
esstmtiel. 

2. Les Britanniques et ulterieiirement la Re]>ublique de 
rinde — ont reconnu la souverainete du Portugal sur les enclaves. 

( e fait est (Habli sans conteste possible. L’attitude des Britan- 
iiiqi.u‘S et de I’lnde ne permet logiquement aucune autre conclusion. 
Le dossier abonde en exemples j)rouvaiit la reconnaissance de la 
souverainete du Portugal. fPoiir la periode britannique: contre- 
m^inoire, vol. 11 . annexes du Gouvernement de rinde, pp. 158, 164, 
166. 167, 174, 225, 251, 266, 563, 584; duplique du Gou¬ 

vernement de rinde, vol. 11, annexes, pp. 226, 233, 235, 249. Pour la 
periode indienne: contrc-meinoin' du Gouvernement de I'Inde, an¬ 
nexes, pj). 398. 401,402, 407; duplique du Gouvernement de I’lnde, 
vol. II, annexes, pp. 250-232, 253, 267-268.] Les notes adres.sees par 
rindt' au Portugal en 1930 ('t 1953 visant le transfert par le Portugal 
a I'lnde de toutes les possessums de celui-ci en Inde, constituent 
en elles-meines un puissant teinoignage de la reconnaissance par 
rinde de la souverainete du Portugal. 

Au cours de raiidience du 12 octobre, le conseil du Gouvernement 
de rinde a admis I'existencc de la souverainete du Portugal. A une 
date ulterieure, le 2 q octobre, lors(|ue le conseil du Gouvernement du 
Portugal a pose la question suivante: « Est-ce que rinde admet que 
la souverainete portugaise .subsiste », llnde n'a pas conteste que le 
Portugal posstxlait encore la souverainete sur les enclaves. 

Entre les Parties au presimt diffenmd et aux fins de Pespecii, 
la souveraiiu‘te du Pc^rtugal n’est j)as mise en doute. 

Cette reconnaissance de la souverainete du Portugal, a la fois par 
les Britanniques et par I’lnde, constitue a mon avis le fait central du 
present differend. 


97 



IDO RIGHT OF PASSAGE (DISS. OPIN. OF SIR PERCY SPENDER) 

3. Despite the closest regulation and control from time to time 
of many aspects of passage, the constant and uniform practice of 
the British was to allow passage in respect of all six categories 
mentioned in the Judgment of the Court to an extent which was 
at least sufficient to enable Portugal continuously to administer the 
enclaves. 

The Court holds, and I agree, that the practice followed during 
the British period and continued during that of India, resulted in 
Portugal acquiring by local custom a right of passage in resi)ect of 
private persons, civil officials and goods. It is my opinion, however, 
that the practice resulted in a custom by virtue of which Portugal 
acquired a right of passage not only in respect of these categories, 
but also in respect of armed forces, armed police, and arms and 
ammunition. 


These three categories require separate examination. 

* * 

Movement of members of the armed forces passing between 
Daman and the enclaves was. at least after the middle of the 
nineteenth century, not very great. They appear to have dis¬ 
charged in the main strictly police functions. The numbers who 
exercised passage at any given time were small. Their func¬ 
tions related primarily to the maintenance of internal order 
within the enclaves; passage between Daman and the enclaves, and 
between the latter, was largel}", if not principally, in relation to 
relief of detachments, posting or re-posting, proceeding on leave, 
escorting government funds or prisoners and other duties of a 
police character. The movement of armed police presents a some¬ 
what similar picture. 


The constant and uniform practice during the British period was 
to permit undcT Regulation and control the passage of members of 
the armed forces and police officials and arms and ammunition. 
There appears never to have been an occasion when this passage 
was not permitted. 

In 1947 India succeeded the British as sovereign over tint inter¬ 
vening territory. From that time onwards, until sliortly before July 
1954, wlum the events arose from which this dispute stems, the 
practice which had been followed during the British period was 
continued. 


The right of passage claimed by Portugal is an indivisible one 
which was, however, in its exercise subject to regulation and control 
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3. Malgn^ la re^lementalion el le controle les plus etroits exerccs 
ae temps a autre sur dc* nombreux aspects du jiassage, la pratique 
constante ct uniforrne dt^s Britanniqucs a ete d'aiitoriser le passage 
j)()ur les six categories enumerees clans 1’arret de la Cour dans une 
measure au moins suflisante pour permettre au Portugal d’administrer 
1(‘S enclaves crime manierc' continue. 

La (our estime - et je suis cli^ son avis — quo la pratiejue suivic 
au cours de Ja periodc* britanniejue et maintenue au cours eJe la 
peViode indienne a eii pour consequence I'acquisition par le Portugal, 
en vertu de la couturne local(‘, cl’un droit de passage pour Ic^s per- 
sonnes jirivees, les fonctionnaires civils et les marchandises. A 
mon avis, cependanl, la pratique^ siiivie a doniie naissance a une 
couturne en vertu de lacpielle li^ Portugal a acquis un drejit de 
]>assage nun scmlemcmt pour les categories susmentionnees, mais 
aussi ])Our les forces armees, la police armee, les arrnes et les muni¬ 
tions. 

11 convic^nt (TcwamiiKT separenient ces trois dernierc^s categories. 

* 

* * 

Les mouvememts d’c lL'ctifs cles forces armees entre Damao et les 
enclaves ont cHe, du moins apres le milieu du siecle, peu 

imjiortanls. II sembJe (|U(‘ c'es effectifs aient assume essenticdlimient 
des functions dt^ riatun* strictemc'iit policicTt‘. L(*s effectifs qui ont 
exerce le pas.sagc* ont a cha([Ue occasion ete fail)les. Leurs functions 
tendaient princijialement au maintien de I’orclre interieur au sein 
des (‘ncla\'t‘S c*t le passage entre Damao et les enclaves et entre 
ces dernierc'S a c'^te dans une large* rmsiin', sinon essentic*ll(*ment. 
exerce a Toccasion dc* la releve de detachemi'nts. de I’affectation 
ou de la reaffectation de personnel, de dej)arts en permission, de 
transport dc* funds publics ou cle coiiduitc* de jirisoniiic'rs sous escorte 
et dans raccom})lis.s(‘nient d’autres functions de nature jiolicicTe. 
Les mouvemc^nts cle la jioliccr arnuM* presentent un tableau a j)eu 
pres analogue*. 

La pratique constante (*t uniforine au cours de la periode bri- 
tannique a c^te d’autoriser, tout c*n le soumettant a une reglemcn- 
tation et a un controle, le passage des effectifs des forces armec^s et 
des fonctionnaires de la police, ainsi que des arnies et des munitions. 
II semble (|u’il n’y ait jamais eu cPoccasion ou ce passage n'ait etc 
autorisc\ 

En i()47, rinde, succ(*clant aux Britanni(]ues, c‘st devenue souve- 
raine sur le territoire intermediain*. A i>artir de cette date* et jiisqu’a 
])eu ax^ant le rnois de juillet 1954, epoque a laquelle sont surx^enus 
les eveneinents ejui ont donned naissance au present differend, la 
praticjue suivie au cours de la periode britanniciue a ete maintenue. 


Le droit de jiassage revendique par le l*ortugal a un caractere 
indivisible, tout en cHant cependant soumis, dans son exercice, i 
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by India. Portugal did not claim one right of passage for goods, 
another for private individuals and a separate one for each of the 
six categories into which, for the purposes of the Court’s Judgment, 
the passage has been divided. 

This, however, presents no difficulty so long as the indivisible 
character of the claim made bj" Portugal is kept constantly in 
mind, l-nless, however, this is done, distinctions in degree b(*twt^en 
the regulation and control of passage exercised by the British and 
later by India, on different occasions and from time to time in 
respect of one or some of these different categories, may lead to 
impermissible conclusions as to the nature and extent of the right 
itself. 

In reaching its conclusion that Portugal did not have in July 1954 
any right of i)assage in respect of armed forces, armed police or 
arms and ammunition, the Court has pursued certain distinctions 
which it sees between one set of categories and another ; which in 
my of)inioii are but distinctions of degrees of regulation and control; 
and has treated these distinctions as decisive. This has led it to 
reach one conclusion in respect of what may conveniently be d(*- 
scribed as the first three categories and an opposite one in respect 
of tli<* other three. 


There cannot be any real dispute that it was the constant and 
uniform practice during the British and |)ost-British peri(xls to 
permit passage* in resj)ect of all six categories. 

Each of these categories was at different times subject to different 
regulation and control. The passage of private persons and civil 
officials was, until just prior to the events which occurred at Dadra. 
subject to routine control, .although the frontier controls included 
during one period, 1857-1863. the prohibition of entry without a 
licence of all foreigners; during the first World War the reporting 
by Portugue.se Europeans to the police on arrival in Indian territory; 
and from 1935 the requirement of all Portuguese not domiciled in 
India to carry a passport when entering Indian territory from a 
Portuguese possession over the land frontier (Counter-Memorial, 
para. 46). The passage of goods in general was subject at certain 
times to customs regulation and such regulation and control as 
was necessitated by considerations of security or revenue. Indeed, 
India's case was that the passage of goods was “subject at all times 
to control and on occasion even to prohibitions" (para. 358 of 
Rejoinder). 
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la re^i^lcmrntation et an controls <ic ririrle. Lo Portugal n'a pas 
re\’endique un droit do passage pour les rnarchandis(\s, et un autre 
pour les persounes privees, ni un droit |)artieulier pour chacune des 
six categories eii lesquelles re droit a tHe suixlivise aux fins di* I’arre^t 
d<‘ la Cour. 

Cela. ne pres<*nte toutefois aucune difficulte taut (ju(* Ton garde 
present a res])rit le caraclere indivisible de la n‘V(‘ndieation portu- 
gaise: faute de (juoi, toutefois, l(‘s distinctions de dt'gre etablies entre 
la regleinentation et controle du droit de passage exerces ])ar les 
autorites britanni(|ues el ulttMieurement par IMnde a differentes 
occasions et de t(‘inps en temps a I’egard (rune ou de plusitmrs de 
ces di\-erses categories ris(|uent d'aboutir a des conclusions inacciq)- 
tables (juant a la na.turt‘ (‘I a retendue du droit lui-rneine. 

Kn d('‘cidant (jiie le Portugal ne |)ossedait en juillet 1054 tmcun 
droit de juissage en ce qui conccTue 1(‘S fon'es annees, la police 
arnuV, les armes ( t munitions, la ('our a etabli certaines distinctions 
(lu’elle aper(;oit entre une serie de categories et line autre; alors 
qu’a mon avis il n’existe <]ue des distinctions entre les degres de 
reglemcMitation et de controle; et elli* a considere ces distinctions 
coniine decisives. Elh^ a ete amenee ainsi a une conclusicm touchanl 
ce qu’on pent aiipeler, jiour plus de conimodite, les trois premitTes 
categories, et a uru’ conclusion opposee a Tc'-gard des trois autres. 


On lu* saurait inettre en doute que la ])ratiqu(^ conslanle et 
uni forme an cours des periodes britannique et ])()St-l)ritanni(|ue 
a etc d'autori.ser le jiassage pour les six categories sans exception. 

ChacuiK' de ces categories a ete sournise, a differentes epoques, 
a une regleinentation et a un controle difterents. Jusqu'a la veille 
des ev('‘n(‘nients qui se sont ])roduits a Dadra, le passag(‘ d(‘s ixn-son- 
nes prixees et des fonctionnaires civils etait souinis a un controle 
normal, bieii que 1(‘S contrbles a la fnmtieri' aient compris: pendant 
une certaini‘ ])eriode, de 1837 I'interdiction (PentnT sans 

piTinis pour tons les etrangers; au cours de la premitTc guerre 
mondiale robligation ])our l(*s luiropeens portugais di‘ S(' presenter 
a la ])olice a leiir arrix ee en ttTritoin* indi(‘n; et, a partir de 1933, 
I’obligation jiour tons les Portugais non domicilies en Inde d avoir 
un j)asse])ort |>our |)eiu‘trer sur le territ«)ir(' indien en venant (Puiu* 
]>ossession portiigaise par la trontien* leriT'stn* (contn‘-memoin‘, 
l>ar. 46). Le ]>assag(' d(\s niarchandises en gi'neral etait soumis, a 
c('rtaines epof|Ui‘S, a une regh^inentation douanien' et a tels regie- 
mentation et contnMe (prexigeaient dt's considerations touchant la 
securite ou la liscalitt\ En fait, I’lnde a affirme (|ue le ]iassag(‘ des 
niarchandises <' a toujoirs ete soumis au contnMe et parfois ineme 
frai)j>e d’interdiction (par. 358 de la duplique). 
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In respect of the first three categories, these controls did not 
preclude the C ourt from finding that a custom had arisen creating 
a right of passage as at July 1954, which right was itself subject 
to the regulation and control by India. This finding, as I read the 
Court's decision, dc^pended on the fact that in respect of private 
persons and civil officials there was no restriction beyond routine 
control, whilst in respect of goods in general, despite certain pro¬ 
hibitions referred to in the Court's Judgment, in all other cas:s 
tli(‘ passage of goods w’as free. *'no authorization or licence was 
reejuired”. 


It is in the absence or presence of any need to obtain jirior 
permission or licence for passage in resj^ect of any category that 
the Court finds a decisive distinction betweem the first three cate¬ 
gories and the other three. 

When, therefore, tlie Court turns to consider whether any right 
of passage has been established in respect of armed forces, armed 
police and arms and ammunition, its decision in respect of them is 
based ui)on a jireliminary finding that in this resj^ect the position 
as regards the.se three categories is clearly different. 

It is then for consideration in what material respects, if any, it 
was different, and whether any difference established is decisive. 

Firstly, the difference is stated to lie in the fact that from 181S 
to 1878, the passage of armed forces and arnuHl polic(‘ between 
British and Portugiiesci possessions was regulated on a basis of 
general recij)rocity. 

It is not apparent in what w^ay this difference can be decisive. 
Recijirocal arrangements between the British and th(‘ Portuguese 
\wvrc not confined to the passage of armed forces and armed police 
between their respective pos.sessions; there were, during certain 
periods, som(? recijirocal arrangemimts which also covered the 
passage of certain goods, between .specifically Daman and the 
encla\'es. free from cu.stoms or transit duties (s(!e e.g. Indian Annex 
C. No. 35: Counter-Memorial, Vol. II, Indian Annexes at pp. 134, 
145, T49, 158, 163. 170, T77; Rejoinder, Vol. II. Indian Annexes 
at p. 293). 

It needs to be constantly stressed that we are concerned not 
with the matt(T of general entry by British or Portuguese armed 
forceps or armed police into the possessions of the other, but with 
the spi’cial case of jxissage betwx*en Daman and tlu^ enclaves. To the 
extent to which the general covers the specific, the regulation of 
entry and transit on the basis of reciprocity is quite consistent 
with the right claimed by Portugal, consistent with freedom of 
passage betw^een Daman and the enclaves, and in no way incon¬ 
sistent with a long continued jiractice giving rise through custom 
to a right of passage between Daman and the enclaves. Passage 
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Quant aux trois i)rcmieres categories, ces controles n’ont pas 
emj^eche la Cour dc coiiclure qu'iine coutume s’etait etablit* et 
qii'elJe avait engendrc un droit de passage (‘xistant au rnois de 
juillet 1954, droit suuniis lui-meme a line regleinentation et a 
un controle de la part de Idnde. Otte conclusion, si j(‘ comprends 
bien la decision dc* la Cour, dikoulait du fait qu’il n’(*\'istait ii Tegard 
des personnc*s privees et des fonctionnaires civils aucuiie restric¬ 
tion s'etendant au-dela d'un controle normal, tandis qu*(‘n cc* <]ui 
concerne les marchandises c‘n general, en depit dc* certaincjs inter¬ 
dictions citees dans I’arret de la Cour, dans tous lc*s autres cas Ic* 
passage* des rnarcliandist*s etait libre, « ni autorisation ni licc^ncc* 
n'etaient exig(V‘S ». 

C’est dans le fait qu’il existait ou non obligation crobtenir une 
autorisation 011 licence |)realable pour le passage de I'une quelconque 
dc‘S categoric'S cjue la ('our decouvre les elemi^nts d'unc*. distinction 
decisive entre les trois prc‘micres catc'gories et les trois autres. 

En consequence, lorscjuc* la ('our (‘n vient a examiner si un droit dc*. 
passage cjuc'lconciuo a etcL* ctabli pour les forc.c.*s armc*es. la ])olice 
arnicn* et les armes et munitions, sa decision a cct egard se fonde .sur 
une constataticni ])rc'*liniinaire, a savoir qu'a ce sujet la situation est 
nettemcTit diffc^rente en ce qui concerne ces trois catc^gories. 

II a done lieu d’examiner comment se traduisait en praticpie 
Cette difference, k su]>pos(*r cjii’i! y c*n ait une, et si toute difference 
qui peut fitre citablie est decisive. 

En premier lic*u, on apergoit cette differences dans le fait quo, 
de 1818 a 187S, le passage des forces armcjcs cd de la police arm^e 
c.;ntn; possessions britanniqucjs c*t ]H)rtugaises a ete regie sur une 
Imse de recii)rocite gc^nciraJe. 

11 n'apj)arait pas clairement en quoi cette difference peut etre 
decisive. Les accords reciproques conclus entre les Britanniques 
et les Portugais th* se limitaient jias au passage des forces armees et 
de la ])olice annexe entre leurs possessions resi)ectivos; pendant 
ccTtaiiies ])eric:)des des accords reciproques sc* sont egaleinc’nt 
aj)pliques au passage de certaines marchandises, en particulier 
entre 1 )aTnao i*t lc*s enclaves, en franchise de droits dc* douane ou 
de transit (voir ])ar exemple annexe indienne C. n'' 35; contre-mi*- 
moire, vol. II, annexes indiennes, pp. 134, 145, 149, 158, 163,170, 
177; duplique, vol. II, annexes indiennes, p. 293). 

II y a lieu do rajqxder constaminent qu'il ne s’agit j^as en I’espcce 
de la cpiestion generale de Tentree des forces armees ou de la police 
arm(?(‘ britannic}ues ou portugaises dans les possessions respectives 
des deux Etats, mais dii cas }>articulier du passage entre Damao et 
les t*nclaves. Dans la mesure ou le general couvre le particulier, la 
reglementation de Tentree et du transit sur une base* de reciprocite 
est tout a fait compatible avt*c It? droit revendique i)ar le Portugal, 
ainsi qu'avec la liberte de passage entre Damao et les enclaves, et 
elle n’est nullement incompatible avec rexistence d'une longue pra¬ 
tique continue donnant naissance par la coutume a un droit de 
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could he regulated and controlled wholly or in part through agreed- 
to arrangements just as it could through unilateral acts by the 
British and India. The factual difference stated provid(*s in my 
view no foundation for a conclusion that throughout this period 
tlie Portuguese knew that the British were entitled at any time at 
their absolute and arbitrary discretion to stop all passage of armed 
forces and armed }H)lice between Daman and the enclaves. 


Moreover, tlie (|iiestion with which we are concerned cannot be 
dealt with as if the exist<mce of the enclaves had no special signi- 
licanci*; passage between I )anian and the enclaves cannot be equated 
to any entry into or (u er British or Indian territory. 

Strondly, tlii^ ('oiirt finds that after T1S78 the ])o.sition was that 
passage could only take pla.c(‘ with the pn‘vious authorization of 
the British, and later of India, whether under a n^ciprocal arrange¬ 
ment already agn-i'd to or in individual cases, whereas, in the case 
of private jHTSons, civil officials and goods in gcauTal. no pnwious 
authorization was rec|aired. 

On the basis of these preliminary findings, the conclusion is 
reached that “having regard to the special circurnstanc<'s of the 
case” the nece.ssity for authorization befori: passage could take 
place constitut(*s a negation of passage as of right in respect of 
armed force's and armed ))olic(\ This in the CA)urt’s view predicatl^s 
that the territorial soven'ign had tlu' absolute and arbitrary j)Ower 
to refuse or withdraw ])ermission at any time*. 

It is not evident what these s])ecial circumstances are. 

India submitt('d that the <'ssence of a right of ])assage is the power 
to pass without permission; that the need for prior inTinission or 
licence negates any right. 

It does ikU appear to wiiat exttmt, if at all, this |>roposition. which, 
in my ojnnion is, as stated, unsound, hasbiien accej^ti'd. If it be that 
in this case the necessity for authorization before j)assage took 
place constitutes a negation of pa.ssage as of right solely because of 
certain s})ecial circumstance's, it is important to know what those 
spt^cial circumstances are. 1 assume the Court is referring to the 
preliminary findings of fact just nnuitioned, wdiich in my view' do 
not supjxjrt its decision. No oth<T .special circumstances ha\'e been 
.suggested, and I am not aware of any. 

With regard to arms and ammunition, the ('ourt’s deci.sion appears 
to turn wliolly on the finding that since 1878 the importation or 
exportation of the same has been subject to prior permission or 
licenc('. This seems to disregard as unimportant the practice which 
had been followi'd from 1818 to 1878. 
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passage' entn' Damao I't les c*nclav(‘s. l.c passage* poux'ait otre 
rc*g)<*in(*ntc uu conirolc' tolalcnipnt ou vn partie par dc's acxorcls tout 
anssi bicn (jue par dcs acles unilateraux clt' la part des Britanniejuos 
c‘t (If; I*liidc. A inon avis, la cliffc!*r('iux dc fail enoiicot* ni; jxrnic't 
auciirK'mciit d(' (‘onc’lurc (|iu‘, pmclaiit tonto cettc" periodc*, les 
Portiigais sa\'ai(*nt (jur It's Britannicjiios avaient h* droit a tout 
momt'iit et a If'ur discrotion absoliic ot arbitrain; d’intpiToinpn* 
tout passage' de*s ffirc'os aiaiuVs id de* la |X)Ii(:(; aririe'e* entree I )arnao ct 
le*s c nclax’cs. 

Au surplus, la (jU('stif)n <]ui nous oexupt.' nc saurait (*tix traitci* 
coninu' si r«.‘xiste‘ncx de's e'liclaves ne* |)ixst‘ntait aucuiic* i!n])ortanc(' 
j)arliculiere': 1<‘ j)assagc entn' Damao e-t le*s fiirlaves ne* pent etre* 
mis sur le* Tiie^nu' jdan (|uc* n’im])ortt‘ (|U('llr cntrc'e* dans It* territoire' 
brilannieiut' ou indie'ii ou (jii’un transit sur cv torritoirc*. 

Kn deuxie-iiK' lif^i. la ('our constate* cjira|)r(:s 187.S ia situation 
(Hait la suivante*: It* passage ne pouvait avoir lieu e.|u'a\ e(: rautori- 
sation pre'alable des Britannic[ues. ]niis de I’lnde, donneV* soit e'li 
vertn d’un accord recipnxjue anterieur, soil dans de's cas d’espece*, 
tandis (jue' dans le* cas dt*s ])ers(inn(*s juive'e's, des fonctioiinaires 
cixdls e*t des marcliandises (*11 general il n'cdait |)as exig('* d’aiitori- 
sation |)r('‘alable. 

Se fondant sur ct*s constatations preliininaire's e)n en ce)ncJut (|ue, 
(« ('u ogard aiix ciixonslances specialc's de res]>ece », Texigi'iice' d'line 
aiitorisation pre'*alal)le au ])assage est la negation inerne de ri*xei- 
cic(' du ])assagi* a titn* de droit en c'e* e|ui ce)ncerne l(*s fenxes 
arm(H*s et la jiolice* annee. De l’a\ is de la (.'our, cela sup]>ose* (]ue.' U; 
souverain territorial avail le* pennoir abse)Iu i*t arbitrain* de; 
refuser ou de n*tire*r son aiitorisation a tout moment. 

I-a nature ele* ces circonstances spe^'ciales n’l'st ]>as e\'idente. 

L'liide a jireti'iidu ejue re'ssence crun elroit eli' jiassage est la 
facLilte.' d’exercer le* |passage sans permissiefu; (]ue rexigemce d’une* 
jHTrni.ssie)!! pre'alable ou eriin permis est la negation me^me" de I’e'xis- 
tence crun droit. 

II n’a|)parait ])a.s elans e]ue*lle me*sure' ct'tte aiVirmation, (|ui selon 
moi e:;st, conime' je I’ai dit, inal fond<?e, a e'te* acci'])tee. Si I’exigeiKX' 
erunc* autorisatie)!! pre^alablt^ au passage; de)it ce)nstitue.'r en I’espece 
la negation inemie ele Te'xercice' du passage a litre de dreiit du seui 
fait de certaine*s circe.>nstance*s spexiales, il importer de connaitre 
la nature* de ces elerniere's. je [)resume epie la ('our .se refere aux 
constatations j)ndiminaires de fait dont je vie*ns de ])arle*r qui, a 
mon ax is, ne* soutienne'iit pas sa decision. 11 n'a pas ete: mentionne 
d’aiitres circonstaiuu'S si^xiales et je* n’en connais pas. 

En ce qui concerne le'S armes e't les munitienis, la de!xisie)n de* la 
Cour semble re'peiser e'litiereme'nt sur la con.statation epic de]:)uis 
1*878 le*ur importatiem ou exportation a e^te seuimise a Toctroi d'une 
|x*rmi.ssion prcalable ou d’une licxiice. Il semble* done qu’on ait 
ne'glige* la pratique qui avait ete' suivie* de 1S18 a 1878. comme si 
elle* C'Uiii sans imjiortance. 
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* 

In iTiy opinion the record establishes that, prior to the Treaty of 
1S78, it was not the practice to seek prior permission of the British 
befor(‘. an\' ])assage of armed force's or armed police or arms and 
ammunitiem took place, nor was it necessary to do so. 

As regards tlu* armed forces, tlie Treaty of Commerce and Extradi¬ 
tion of 187S, which terminated in t 8()2. contained a clause (Article 
XVITT then'of) which jn'ovided that “The armed forces of one of 
the two High ('ontracting Parties sliall not enter th(‘ Indian domin¬ 
ions of the other, t'xcept for the ])iir]K)ses s])i'cilied in former 
Treatit's. or for the rendering of mutual assistance as ])rovided for 
in the present Treaty, or except in conse(|uence of a formal reciiust 
made by the ]iarty desiring such entry to the other.'’ This Article 
was of general a})plication directed to entry into the dominions of 
the other. It was proposed not by th(‘ British but In- the Portuguese, 
who had for just on 100 yt'ars })rior thereto continuously exiTcist'd 
passage in respect of armed forces betwec'ii Daman and Hie enclaves. 
The reasons for Portugars request for the inclusion of this clause 
had nothing to do with any (piestion of jiassage between Daman and 
the enclav('s. but wen* concerned with matters of high i)olicy. The 
overriding reason was its desire to protect and jm'serve its sover¬ 
eignty over its overseas po.sses.sions in India. It explained “the 
exact meaning of this Article” (see Indian Annex P. No. 54. 
Rejoinder, V’ol, II. at page 227). 


.\fter the Treaty had come into force, and before 1890, although 
there were apparently times when prior pc'rrnission was in fact 
applied for, tluTc w(‘re a number of occasions when members of the 
Portuguese armed forces passed between Daman and tlu' enclavi's 
without seeking or having any prior jH'rinission to do so. The 
Portugue.se claim that these occasions numbered twenty-three. 
Whatever the jirecise number, it is (]uite clear on the record that 
there were several (Indian Annex F. No. 53. Rejoinder. Vol. II. at 
pages 2 T 2 . 213, 214. 216, 218, 219 and 220). 

This gave rise in 1890 and 1891 to corresj-iondence which passed 
between the British and the Portuguese authorities in which the 
former took up the jiosition that, by virtue of Article XVIII of the 
Treaty, formal recjiu^st for jiermission should in all cases be made 
w'henever any Portuguese armed forces ])ass(id through British 
territory. Whether the provi.sions of Article* XVHI justilied the 
construction then jilaced upon it by the British authorities is a 
question which need not be answered. The fact is that thereafter it 
became a habit for the Portuguese to apply for prior permission. 
This marked a point of departure in respect of the administrative 
practice which had prevailed before 187S. 
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A moil avis, 1 (‘ dossier demontn* qu'avant le traite de 187S 
la pratique n'etait pas de demander aiix aiitorites britannicjues uni* 
permission prealable en cas d(‘ passage dos forces arrnees, de la 
police armee ou d<‘s armes et munitions et (lu’iln’iHait pas necessaire 
de le fain*. 

A 1 egard des foro's armces, le traite de conimerce et d’extraditioii 
de 1878, cjiii a cesse d'etre en \'igueiir on 1892, coiitenait uiu* clause 
(article XVI 11 ) qui disposalt: « La force* arnie<‘ de Tune des deux 
Haut(*s Parties contractantes nVntn ra pas dans les possessions 
indiennes de ^autr(^ (*xcepte dans les cas sj)eciJies par des traites 
anteri(*urs, ou ]>our so prefer un mutiu*! secours comme cola est 
prevu dans le present traite, on lorscju’une demande formello en 
aura etc faite jiar la jiartie qui desirera cett(* entrei* de Tautre. »> 
I/ap])lication de c(*t articli* etait general* [)our I’entree sur le terri- 
toin* des jiossessions des parti(‘S res])ectiv(*s. 11 avait eie firopose 
non pas j)ar les aiitorites britarink|ues mais par les autorites portu- 
gaises (pii, au cours du siecle precedent, avai(‘nt constarnment fait 
passc‘r des forci'S armees entre Damao et les eiiclax es. l.es raisons 
|)our lesciuelles ](* Portugal avait demande rinclusion do cette clause 
n'ax'aient ri(*n a voir avec line (luelcoiKiue affaire de passage entre 
Damao et les enclaves, mais se rattachaient a des fjuestions d(* 
])oliti(]ue genera It*. La ])lus importante etait le desir du Portugal 
de jiroteger et de maintenir sa sou\’(*rainete sur ses possessions 
d'outre-mer en Inde. II a ex]>li(jue <( le sens exact de cet article » 
(voir annexe indienne F, 11' 54, duplique, vol. II, p. 227). 

Ajires r(Uitre(' en vigueur du tniite et jusqu'en 1890, s’il est vrai 
cpi'a certaines epociues une autorisation prealable a bien ete de- 
mandee, des membres des forces armees portugaises out, a de nom- 
breuses reprises, circule entre Damao (*t les enclaves sans en avoir 
demande ni re<;:u rautorisation prealable. L(:*s Portugais affirment 
qu'on a compte vingt-trois cas de ce genre. Quel que soit K* nombre 
exact, il ressort clairement du dossier (ju’il y en a eu plusieurs 
(annexe indienne F. n'' 53, duplique, vol. II, pp. 212, 213, 214, 
216, 2t8, 219 et 220). 

II cn est resulte en 1890 et 1891 un echange de corresjxmdance 
entre les autorites britaiiniques et portugais(\s au cours ducpiel la 
po.sition des premieres a ete qu'en vertu de Particle XV^III du 
traite, une demande formelle d'autorisation etait necessaire dans 
tous les cas, chaque fois que les forces armees portugaises traver- 
saient le territoire britannique. II n est pas necessaire de trancher 
la question de savoir si les dispositions de Particle XVIII justi- 
fiaient Pinterpretation qu’en ont alors donnee les autorites britaiini¬ 
ques. Le fait est que, par la suite, les Portugais prirent Phabitude 
de solliciter une autorisation prealable, ce c|ui etait une deviation 
par rapport a la pratique administrative suivie avant 1878. 
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In reaching its conclusion as to the ])ractice with regard to the 
passage of armed forces, the Court appears to have betui much 
persuaded In’ letter of the 22nd December 1N90 from the itover- 
nur (jOJicral of Portuguese India to the Governor of Bombay (Indian 
Annex F. No. 53. Rejoinder, Vol. II, at page 215) and the Ireaty of 
174T between the Marathas and the Portuguese. On examination, 
however, these I think provide slender supi)()rt for its conclusion. 

On 8 December 1890 the Bombay (iovernment communicated 
with the Portuguese (iovernment in India to the effect that ‘'armed 
men in the s(T\’ic(‘ of the Portugu(\se GovtTumcnt are in the habit of 
passing without formal ref|uest” between Daman and Nagar-Av’eli 
and that this appeared in breacli of Article XVI 11 of the Treaty of 
1878. It was to this legal contention that the (iovernor General of 
Portuguese India replied on 22 December, in which inter alia he 
slated: “On so delicate a subject I request leave to observe that 
Portuguese troops never cross British territory without pn^vious 
permission and that small detachments whenever on the march meet 
a military post or any force or British Authority, tluw halt and 
only proc('ed further after applying for and obtaining fresh ptTinis- 
sion. For centuries has this ])ractice been followed, whereby the 
troati(‘S have been respected and due deference shown to the British 
authorities.” The Bombay Government re})lied by lett(?r of 9 April 
1891 in which it stated tliat aj)plication for permission, claimed to 
be necessary under tlu; terms of Articles XVIll of the Treaty, had 
not been observed in several instances. It was, however, mad(‘ quite 
clear that ])ermission, when applied for in respect to Portuguese 
armed men, “would be accorded in consonance with past practice''. 
(Rejoinder, \’ol. II, Indian Annexes at page 223.) 


W’hatever the precise meaning to be given to the statement in the 
letter of the Portuguese Governor General it is, I think, apparent on 
tlu* reading of the relevant correspondence that: 

(a) The reciuest for permission was treated very much as a for¬ 
mality, though a not unimportant one. The “formal recjiiest” under 
Article XVIll of the lYeaty had first to be made. 

(h) When ])ermission was applied for, it would b(* forthcoming 
“in consonance with past practice”. 

That this letter of the Portuguese Governor General cannot be 
accepted as establishing that the ]r)ractice which had existed j)rior 
to 1878 in relation to passage of armed forces between Daman and 
the enclaves was to seek for and obtain permission or that prior 
permission was necessary is, 1 think, reasonably clear elsewhere in 
the record. 

India contended that since 1879, when the Treaty came into 
force, permission was necessary (para. 355 of Rejoinder). But “The 
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En iirrivaiit a sa conclusion (|uant a la i)ratique sui\'ie ])()ur le 
passage de forces arrnees, la Cour s(‘mble avoir ete profondement 
influencee par une lettn^ dii gouvcTneur general de rinde portugaise 
au gouverneur de Bombay, datee du 22 decembre i8yo (annexe 
F. n‘'53, duplicjue, vol. 11, p. 215) et par lo traite luso-mahratte de 
1741. Mais a rc^xanien, je crois (|ue ces documents n'offrent (|u’un 
api)ui fragile a cette conclusion. 

Le 8 d&'efiibre 1890, le (iouvenieinejit de Bombay a envoye au 
(iouvernement portugais en Inde une communication d’apres la- 
(pielle «( dcs homines (‘u armes au service du ( jouvernement portugais 
ont rhabitude d(‘ traverser sans en fomnikT officiellement la demande » 
entre Damao et Nagar-Aveli, ce (jui paraissait contraire a Tarticle 
XVlIl du traite de 1878. ( 7 est a cette these juridi(pie qu'a repondu 
le 22 decembre Je gouverneur general de rinde portugaise, en disant 
notamment: « Sur un sujet aussi delicat, j(‘ me perrru'ttrai de faire 
observer <]ue les troui)es portugaises traverscmt jamais le terri- 
toire britannique sans autorisation prealable et cjue de peiils detache- 
menfa, chaque fois (lu'ils nmcontrent dans leurs deplacements un 
])()ste militaire on toute autre force ou autorite britannic|ue, 
s’arrotent et ne jioursuivent leur chemin qu’a])res avoir demande et 
obtiMiu une nouvc^lle autorisation. ( ette praticjue a ete observee 
depuis des siecles, en resi)ect des traites et i)ar deference a Tegard 
(les autorittVs britanniciucs. » Le (jouvernemc^nt de Bombay a 
repondu par une lettre (in y avril 1891 oh il est declare que dans 
plusieurs cas la necessite d*une demande d’autorisation, exigee aux 
termers de Tarticle XVI 11 du traite, n’a pas etc resi)ect('‘e. Mais il 
(Hait pourtant tres clairement indique cjue rautorisation, lorsqu’elle 
serait sollicitee pour les forces armi^es portugaises, serait accordee 

cfnijormemcnt d la pratujite suivie dans le passe ». (I)u])liquc, vol. Il, 
aniKwes indiennes, p. 223.) 

Quel (|ue soit le sens prt'cis (|u‘on attache a renonc(!r de la lettre 
du goin erneur gt'riK^ral portugais, je crois cjii’i! ressort de la corres- 
pondanci* j)ertin(Tittr: 

a) Que la demande d’autorisation c'tait trait(H' surtout comme une 
formaliti^r encore cju'elle cut son importance. La demande forrnelle » 
exig(:»e aux ternies de I’article XVIII du traite devait d’abord 
etre faitir. 

h) Quand la i)erinission (Hait sollicitei*, elle (Hait acconkn*« confor- 
mi^ment a la ])ratique suivie dans le pass(» ». 

]c. crois qu’il ressort assez clairement des autres crEmients du 
dossier que cette lettre du gouverneur gem^ral portugais ne saurait 
etre acceptee comme d(imontrant que la ])ratique anterieure a 1878 
quant au i>assage des forces arrnees entre Damao et les enclaves 
etait de solliciter et (Lobtenir une permission ou ciu*une autorisation 
prealable flit ntHessaire. 

L'Inde a soutenu (}ue depuis Tentrt'e en vigueur du traite en 
1879, rautorisation etait necessaire (duplique, par. 355). Mais «le 
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fact is ... that before 1879 the entry of troops or armed police of 
either Government into the territor\^ of the other was governed by 
a reciprocal arrangement. The existence of such an arrangement 
natitrally made it unnecessary for a formal request to be made and 
permission to he granted on each occasion of entry (para. 333 of the 
Rejoinder). (See also paras. 296 and 333 of Rejoinder, and paras. 
132 and I3() of ('ounter-Memorial; Indian Annex F. No. 53, 
Rejoinder. V’oJ. II. at pages 216. 218. 219 and 220: Indian Annex 
C. No. 39, ('oiinter-iMemorial, \V> 1 . II, j)ages 192-193). 

:\s for the Treaty of 1741. referring as it does to circumstances and 
a time forty years prior to the Portuguese obtaining possession of the 
enclaves, it seems sufficiently nmiote from the issues with which we 
are called upon to deal as to ])rovide little assistance. It seems there¬ 
fore clear that ])rior to 1878 it was not usual for the Portuguese 
to request prior permission nor do(\s it appear that such ])ermission 
was necessary before passage took place. 

When the Treaty of 1878 was entered into the crystallization into 
custom of the practice* (*xisting between 1818-187S was already far 
advanced, if indeed it had not by that time become a local custom, 
as I incline to think was the case. 

Whenever, however, subsequently permission was in fact applied 
for. passage* was allowed nc»t generaliy, but always. It was “accorded 
in consonance with past practice'\ 

In the case of armed police different arrangements were agreed 
to from time to time or different administrative practices were 
followed, which endured for certain periods. During some periods 
no prior permi.ssion was ai)j)lied for or appears to have Ixjen required. 
During otluT jxTiods it was recjuired, or recpiired wlien the number 
intended to exercise the passagt* lixceedcd a given figure. On other 
occasions j)revious intimation of intention was all that seemed to 
be called for (see e.g. Indian Annex C. No. 53, Counter-Memorial, 
Vol. 11 , at p. 307(1912): Indian .Xniu'x C. No. 57, ibid., p. 323 (1940)). 
It w'as nece.ssary to have ‘'some sort of control or check over the 
rnovenunts of armed police forces” {ibid., at p. 324). Prior permission 
ne\’er appears however to have been necessary before 11878 nor was 
there any practice to apply for the same. 

With respect io arms and ammunition, subsequent to 1878 it was 
the usual practice that permi.ssion had first to be applied for. But 
th(‘ evid(uic(‘ does not establish that this was so during the period 
1818-1878, or that it was usual during that period for the IVjrtuguese 
to ask permission. 


But assuming that it were otherwise and that there was at all 
times an administrative or agreed-to requirement, either general in 
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fait cst ... (ju^avant 1879 I’t^ntree des troupes ou de la police armie 
d*un ^ouvernemciit sur le tcrritoire de Tautre etait regie par un 
accord rcciproquc. II devenaii done inutile, ctant donne Texistence 
de cct accord, de faire une demande olficielle de passage ei d'accorder 
une aulorisation d I-occasion de chaque entree (par. 333 de la du- 
plic|U(‘). (Voir egaloment jiar. 296 de la duplique et jxir. 132 et 136 
du contre-rnemoire; annexe indienne F. n 53. dupli<iue. vol. II, 
p. 216, 218, 219 et 220; aniu'xe indienne (\ n" 39, contri'-memoire, 
vol. 11, pp. 192-T93). 

Ouant ail traite de 17^1 qui se rofere Ji dc?s circonstances et a une 
epoqiie de ciuaranti' ans anterieiire a la prise de possession des 
enclave's ])ar 1(‘S Portugais, il senible ass<‘Z eloigne des cpiestions (|U(‘ 
nous sonnnt's a])peles a traiter pour ne jMiuvoir etre d’une grande^ 
utilite. 11 seniblc done clair qii'avant 1(878 les Portugais n’avaient 
pas Phabitude de solliciter une autorisation prealable, et il ne 
seinbk* ]ias (|iPune telUi autorisation fut necessaire ax'ant le passage. 

1-ors du traite de 1878, la crislallisation en une coutuine de la 
praticiue existant outre i8t8 et 1878 etait deja ties avancee. si 
meine elle. rPetait pas deja devenue a Tiq^oquc une coutuine locale, 
connne j’incline a le croire. 

('ependant, toutes los fois que par la suite Pautorisation etait 
sollicitee en fait, le passage etait autorise, non i)as d’une fa^on 
generale, mais toujours. 11 etait accorde « conformemeni d la pratique 
suivie dans le passe ». 

Dans 1 (? cas de la police arniee, des arrangiunents differents furent 
conclus a diviTses epoques ou bien dos j^ratiques adniinistratives 
variables furent suivies pendant certaines periodes. Tantot aucune 
autorisation prealable n’etait sollicitee ou bien ne semblait ntk'es- 
saire, tantot elle (Hait exigee, ou bien elle etait necessaire lorscpie 
les effectifs devant exercer le passage depassaient un certain cliiffre. 
Parfois aussi, il senible que seule une notification prealable ait ete 
exigee (voir par exeniple annexe indienne C. ir 53, contre-rnemoire, 
vol. II, p. 307 (1912); annexe indienne C. n'* 57, ibid. p. 323 (1940)). 
Il etait necessaire cl’iinjioser « un certain controle ou une certaine 
reglementation aux niouvements de la police armee (ibid. p. 324). 
Ceiiendant, il ne senible pas qii’aucune autorisation prealable eut 
etc necessaire avant 1878 et on ne reltn-e aucun usage iniposant do 
solliciter une jiareille autorisation. 

Pour ce (pii est des arines et des munitions, la jiraticjue courante 
apres 1878 eUxii de .solliciter Pautorisation prealable. Mais les 
preuves ne demontrent pas qu’il en fiit aiiisi pendant la periode 
1818-1878 ou que pendant cette periode les Portugais ('ussent 
coutuine de solliciter Pautorisation. 


Mais cn admettant (jii'i! en suit autrement et qu'il ait toujours 
existe une obligation soit de carartere administratif, soit issue d’lm 
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application or specilically applicable to passage between Daman and 
the enclaves, that prior permission should be sought before armed 
forces, armed police or arms and ammunition entered or passed 
over British, and later Indian, territory, that, in my opinion, would 
not preclude a custom arising creating in Portugal a right of passage, 
subject of course at all times to its regulation and control by the 
sovereign of the intervening territory. 

Portugal has throughout made it clear that the right claimed by 
her to have arisen from local custom is subject in its exercise to 
India’s regulation and control. Despite sucli regulation and control 
as from time to time aj)plied to all categories, it was the constant 
and uniform jmictice. extending ov(T more than a century and a 
t]uarter. for both the British and India, to allow i)assage for each 
of these categories. Never, until about the timi' of the events of i()54, 
did this ]>ractice alter. 


Regulation and control take different forms, which may vary 
from time to time. As times and circumstancifs cliange, .so 
may rt'gulation and control. The* rt‘quirement of a licence to do 
an act is a common, useful and practical form of admini¬ 
strative r(‘gulation and control. (See in this case, for example, 
('ounter-Mernorial, Vol. 11 , Indian Annex I). No. 4, Act of 5 Decem¬ 
ber 1857 relating to foreigners, which ])rovided that no foreigner 
should trav(‘l or pass through British territory without a licence 
which could be revoked at any time; Annex 1 ). No. 5, Act of 
12 February 1864 making similar provision to prevent (inter alia) 
subjects of foreign States from passing through British India without 
the consent of the (iovernment of British India.) .\ necessity to 
apply for a licence before an act is done is not lu^cessarily incom¬ 
patible with a right to do that act. The legal systems of many 
countries will ]>ro\'ide examples where before an admitted right 
may be exercised application for permission must first be made, 
but when; the right to accord or refuse permission is, in all the 
circumstances, interpreted not as one of absolute discretion but as 
a controllable discretion, one which must be used reasonably and 
not capriciously, one* which must be exercised in good faith. 


In the present case, in respect of the three categories where the 
Court has held a right of f)a.ssage in Portugal to have arisen, there 
wiTe at differ(‘nt times routine controls or such regulations and 
controls as were nect^ssitated by considerations of security or revenue. 
It is not without significance that whereas the pa.ssage of certain 
goods was at different times and over substantial periods totally 
prohibited, the passage of armed forces, armed jxdice, and arms and 
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accord applicable a titn* fjcneral, on, specifHiuement, an passai^e 
entre Dainao et l(\s enclaves imposant de solliciter une autorisatiou 
])realal)le avaiit de, fain* entn r ou transiter des forces armees, de 
la })olic(‘ armee ou des arnies et munitions en territoire britanni(\ue 
et jdus tard en tiTritoire indien, le fait, a mon avis, n’exclut pas 
(pi’iine coiilunu' ne soit nee et n’ait cree an profit du Portn/^al un 
droit (1(‘ passage loujnurs soumis, bien (*ntenclii, a la regleinentation 
et a.u controle cxerces })ar 1(‘ souverain du territoire interinediaire. 

Le Portugal a toujours j)recise que rex(‘rcic(; du droit (ju’il reven- 
di(|U(M:oinmeissudela coutume locale est soumis a la reglementatioii 
et au controle de I’lndt^. Kn depit de la regleinentation et du con¬ 
trole a])pliques de temj^s en temps a tout(',s les categories, la. pratique 
constant(' vt uniforme ])endant plus de cent vingt-cirui ans a ct(^ 
pour les autorites britanniques comine pour I’lnde, (rautoriser le 
passage de chacune de ct‘s categories. |amais cette prat.i(|ue n'a ete 
modifiec' jusqiLa rtqxxjue des evenements dt' 1954. 


La reglementatioii le controle prennent differentes formes (jui 
jieuvent varier de t(nnps a autre, ('oninu* varient les temps et les 
circonstances, ainsi peuvent aussi varit^r la regleinentation et le 
controle. L’obligation d’obtenir une autorisatiou jirealable avant 
d’agir est une fornu' courante, utile et pratique de reglementatioii 
et de controle adrninistratif. (Voir dans la presento affaire, par 
exemjile, contrc-meinoire, vol. II, annexe indiennt* I), n' 4: Act 
du 5 dec('mbre 1S57 ndatif aux etrangers qui dispose qu’aucun 
etranger ne peut voyuger ni transiter on territoire britanniciue s*il 
n’est muni d’une licence revocable a tout moment ; annexe 1). 5: 

Act du 12 fevrier iiS64 contenant des dispositions similaires visant 
a interdin' inter alia aux sujets des Etats etrangers de traverser le 
territoire de Linde britanni(iue sans le consentement de cet Etat.) 
L’obligation de demander une autorisatiou prealable n'est pas 
necessairenient incompatible a\’ec ]c droit d’agir. Les systemes 
juridiques d’un grand noinbre de pays fournissent des exeinples ijui 
teinoigmmt (]u’a\-ant d’exerccr un droit reconnu il y a lieu de 
solliciter Lautorisation de Lexercer, mais (jue le droit d'accorder 
ou de refusiT cette autorisatiou est toujours int(*rj)rete non pas 
comnu* une discretion absolue mais comme une discretion con- 
trolable, dont Lusage doit etre raisonnable et non pas cajiricieux, 
ct (jiLil doit etre exerce en toute bonne foi. 

Dans la ])resente affaire, en ce qni touche k‘s irois catt\gories 
pour lesqiu^lles la. ( our a conclu a un droit de jiassage an profit du 
l\>rtugal, des contrdl(*s nonnaiix ou certaines inesun's de reglemen- 
tation i*l de contnMe im])oses par des considerations de securite ou 
de fiscalitc out etc etablis a differentes epoques. 11 est assez signi- 
ficatif, tandis c|uc le passage de certaines rnarchandises a etc 
totalement interdit a differentes opocjiK's et pour d’assez longues 
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ammunition were, until just before July 1954, always allowed. The 
constant and uniform practice was to allow passage in respect of all 
six categories sufficient to enable Portuguese authority to function, 
subject however to the different controls in force from time to time. 


In respect of any of tiu' first three categories, the Judgment of 
the Court confirms that the right of passage which arose out of 
local custom may p^operl3^ in respect to matters connected with 
the excTcise thereof, be controlled or regulated by India. Custom, 
which created the right, attached to it the qualification of regulation 
and control by the sovereign of the intervening territory. 

This also, in my opinion, was the case in relation to armed forces, 
armed police, and arms and ammunition where a stricter degree of 
control and regulation may for obvious reasons be niicessary. The 
checking of tlu' movement of any of these categories over the inter¬ 
vening territory, the numbers, or quantity involved and the pur¬ 
pose for which the passage is sought, the time, the route to be taken, 
and other modalities of jiassage, are all matters properly th(‘ sub¬ 
ject of control and regulation (cf. Indian Ann(^x C. No. 57, Counter- 
Memorial, Vol. II, at p. 324). 


Whether it was in respect of goods or jiersons or civil officials, or 
armed forces or armed police, or arms and ammunition, it was the 
constant and uniform practice to allow their passage. In respect of 
each category controls of different kinds operated on different 
occasions or during different j)eriods. But the controls differed only 
in degree. The administrative need to aj)ply for prior authority in 
respect of any one or more category is not decisive in this dispute 
any more than was the general prohibition of passage of goods during 
the Second World War or prohibitions on transit imposed on 
different kinds of goods. Each in my opinion fell within the field 
of regulation and control of the exercise of the right of passage. 
In principle, I do not see any decisive difference between any of the 
regulations and controls which a])pUed to the various categories at 
different times. 


The Court in its Judgment places httle emphasis, if any, upon the 
fact of recognition by the British and India of Portuguese sover- 
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periodes, que le passage des forces armees, de la police arnioe 
et des armes et munitions ait toujours ete autorise jusqu'a Tepoque 
precedant immediatenient le mois de juillet 1934. La pratique 
constantc et iiniforme pour ces six caiegoriijs sans exception 
etait d'aiitoriscr le ])assage dans la mesure necessaire a Texercice 
de la souverainete portugaise, sous reserve toiitefuis de divers 
controles aj)pliques de temps a autre. 

A regard de Tunc; (judconque des trois j)remieres categories, 
Tarret de la Coiir conlirme que le droit de passage^ decoulant de 
la coutumc' locale pent ecjuitablement, en ce qui concerne les (]ues- 
tions se ratlachant a Texercice de ce droit, etre controle (4 regle- 
meiite par Tlnde. La coutume, qui a cree ce droit, Ta soumis a la 
rcglementation et au controle du souverain du territoire inter- 
mediaire. 

I’estime (ju'il en est d(‘ meme a Tegard des forc(*s armees, de 
la j)olice armee. (4 d(.‘S armes et munitions sur lesquelles, pour des 
raisons evidentes, il peut etre indispensable d'exercor un controle 
et une reglcmentation plus etroits. Les mou\*ements de I’une quel- 
conque de ces categories sur le territoire intermediaini, leur impor¬ 
tance numeriqiK' ou autre, et la raison pour latjuelle le ])assage est 
demande, rcjXKiue, I’itineraire cl autres modaJiles de transit sont 
autant (relements (jui i)euvenl, equita])l(Mnent, fain* Tobjet de 
controle vX d(i rcglementation (cf. annexe indienne C. n' 57, contre- 
memoire, vol. II, p. 324). 


Ou*il se soil agi des inarchandises, des ()ers()nnes ou des fonc- 
tionnaires civils, d(?s forces arm&*s ou de la police armix*, ou des 
armes et des munitions, la pratiejue constante et uniforme a cHe 
d'autoriser le passage, (diaciine de ces categories a donne lieu a 
des controles de types divers exerces en differentes occasions ou 
au cours de diverses periodes. Mais il n'existait qu’une difference 
de degre entre ces controles. La formalite administrative consistant 
a solliciter une autorisation prealable pour une ou plusieurs de ces 
categories n’a pas un caractere plus decisif dans le })resent differend 
que ne Tout eu Tinterdiction generale du passage des inarchandises 
edictee au cours de la seconde guerre niondiale ni les interdictions 
opposees au transit de differents types de marchandises. A mon 
avis, chacune de ces mesures ressortissait a la rcglementation et au 
controle de Texercice du droit de passage. En principe, je ne vois 
aucune difference decisive entre aucune des mesures dt' reglemen- 
tation et de controle qui ont etc appliquees aux diverses categories 
a differentes ei>oques. 

* 

La Cour, dans son arrf't, n'accorde qu'une attention reduite, 
pour ne pas dire inexistante, au fait que les Britanniques et I’lnde 
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cignt\^ o\^er the enclaves, yet this recognition is not only an indispu¬ 
table, it is as well the central, fact in tlie case. Another vital and 
indisputable fact is that this sovereignty could not be exercised 
unless some passage was accorded tlu‘ IV)rtuguese. Another is that 
this was recognized by both the British and India. 

In th(‘ course of the oral hearing, Counsel for India conceded 
'‘that Portugal’s sovereignty cannot operat(' if .she is forbidden all 
passage of oilicial organs and at the present time of ])()lice forces”. 
In determining wludher custom has created a right of passage, and, 
if so, its nature and extent, the facts above referred to have a 
S])ecial importance. The maintenance of internal order is an essential 
aspect of tlu* exercise of sovereignty. Its maintenance in these 
enclave's was not jiossible if all access were denied to tlu' Portugiu'se 
organs of go\'(‘rnment except unarmed civilian officials. 


Th(' history of the enclaves, their geographical situation, the 
recognition of Portugal’s sovereignty ther(‘oviT, th(‘ obvious 
necessit\' for some right of f)assag(' sufticii'ut to enable Portuguese 
sovereignty to be exercised, presimls as well the background against 
wliich the ('onduct of the Parties and tlu' |)racti('(' they followed 
must b(; measured. S<ivereignty is not a mere status, it connotes an 
abilit}' to exercise the rights of .sovereignty. Recognition that 
sovereignty over the enclaves was vested in Portugal was a n^cog- 
nition of Portugal’s rights to exercise sovereignty within them; 
otherwise the recognition of sovcTeigntv’ would have been mean¬ 
ingless. 

For Portugal to exercise its rights of sovereignty, passage not 
only for private jiersons, unarmed Portuguese' civil officials and 
goods in general, but also for arint'd force's, armed police and arms 
and ammunition was in fact indis]iensable‘. Necessity for jiassage 
being implicit in the very existence of the enclaves, the recognition 
of Portuguese .sovereignty, taken in conjunction with the constant 
and uniform practice which was followed, establishes in my o])inion 
that a right of [lassage in resyiect of all the six categories rt'ferred to 
had been acquired by Portugal long before the events of 1954. 


Tlu* long, uninterruptt'd, and continuous pas.sage permitted by 
tfu' British and India in respect of armed forces, armed police, and 
arms and ammunition is, in all the circumstances, far more con¬ 
sistent with a conclusion that both tlie British and India recognized 
an obligation on llieir part, subject to their regulation and control, 
to allow their passage, than with a conclusion that tlu* matter of 
passage was solely one for tlieir absolute and arbitrary discretion 
and that they were at libt'rty, if they so wished, at any time to put 
an end forever to further pa.ssage. isolate, for all practical purposes, 
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out n‘connii la souvcrainptp portugaise sur les enclaves, reconnais- 
sanct‘ qui ])()urtanl non sculement est incontestable, mais encore 
constitue le fait central en I’espece. Autre fait vital et incontestable: 
Texercice de cette souverainete exigeait Voctroi (Vun certain 
passage aiix Portiigais. I n autre encore; la reconnaissance de cette 
situation taut i)ar l(‘s Hritannif|ues (|iie par Tlnde. 

All coiirs de la procedure orale, le conseil du Gouv(Tijement de 
rinde a adinis que !(* Portuf^al ne pouvait exerei'r sa souverainete 
si on lui interdisait tfmt passage d’agents oflicicls et, ce c]ui est 
actnellement le cas, de forces d(‘ i)olice Les faits susmentionnes 
revetent iiiu; importance ])articulicre pour dcHerminer si la. coutume 
a crec un droit de ])assage et, dans ra(firmati\ e, en detinir la nature 
el la pcn tcH*. Ia* niaiiitien de Tordre interieur t‘st un asj)ect essc^ntiel 
de TexcTcice de la souverainete. Son maintien dans les enclaves 
etait im])ossible des lors qu’on i*n refusait entierein(‘nt I'acces aux 
agents gouv'^erncinentaux portugais, a Texcc'ption des fonctionnaires 
civils non arines. 

L’histoire des enclaves, kuir situation geogra]>hiquc‘, la reconnais¬ 
sance de la souverainete dii Portugal sur (dies, la n('‘Ct^ssile evidente 
rl’iin certain droit de i)assage suffisant pour permettn^ au Portugal 
d’v ex(*rcer sa. souverainete', tels sont les elinnents eu fonction dt^s- 
qiiels il convient d'appnxier Pattitude des Partita et la pratique. 
cjiPelles out suivi(\ La souverainete n’est pas un simj)le statut, (die 
irnpliqu(‘ la faculte d’(Ui exercer les droits. Rcconnaitre (pit* la 
souverainete sur les (*nclaves appartenait au Portugal, c’tHait 
reconnaitre cgalcnn'iit les droits du Portugal a y (‘xtTcer sa 
souverainete; sans cpioi la reconnaissance* de la souverainete* 
n’eut (He qiPun vain mot. 

Pour epie le IVirtugal i)uisse i*xercer ses droits de souverainete, 
le passage non seulement des p(TSonnes j)riv^e(\s, des fonctionnairt's 
civils jiorlugais non armt}s et des marchaiidises (*11 general, mais 
aussi ties forces armees, th* la police arme^e, des armt*s et des muni¬ 
tions etait en fait indisiiensable. La niHessite du jiassage etant im- 
plicitemeiit contenue dans Pexisteiice m("rne des (*nclav(*s, la recon¬ 
naissance de la souverainete jx^rtugaise, considerc^e cc)njoint('m(*nt 
avec la pratique* constante* td uniforme qui a ete suivie, (!*tablit, a 
mon avis, que li* IVirtugal avait acquis un droit de passage pour 
chacune des six categories considerees a line date ires anteHieure aux 
evenements de 1954. 

fitant donne le jxissage prolonge et iiiinterrompu autorise' j.>ar les 
Britanniepies et par Plnde pour les forces arm(H?s, la police arm<i*e, les 
armes et les munitions et eu egard a toutes les circonstanc(*s de 
I’espece, il est beaucoup plus logique de conclure (pie les Britan- 
niques et Pintle out chacun reconnu a leur proj)re charge Pobli- 
gation, sous leur n^glementation et leur controle, tPautoriser ce 
passage, plutdt (jue tl'en cltHluire que la question du passage n‘levait 
excliisivement tie l(.*ur discrt*tion absolue et arbitraire (*t (pi’il leur 
etait loisible a tout moment, si tel etait leur desir, de mettre fin 
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the enclaves from Portuguese authority and thus effectively 
prevent the Portuguese from exercising their acknowledged sover¬ 
eignty over the enclaves. 

In my ojiiTiion the record establislu's a practice during the 
British and i)ost-British periods, acccpti^d as law by the Piirties, to 
allow the passage of armed forces, armed police, and arms and 
ammunition, as well as that of i)rivate ])ersons, civil officials and 
goods in general, to the extent necessary in the exercise of Portu¬ 
guese sovereignty over the enclaves, and subject to the regulation 
and control of India, for tlu' purposes of, but only for the purjioses 
of, the normal day-to-day administration then'of. including the 
maintenance of law and ordcT. 


A right of passage having been establislied, there was a correlative 
obligation on India not to prevent the ex(Tcise of that passage; it 
cc)uld regulate and control it; it could not prevent it or render it 
nugatory or illusive. 

The Court has held that no breach by India of its international 
obligation has Ix'en protx*d. Agiiin, I ngret tliat 1 am unable to 
agriH*, even assuming - as for the purpose of this jiart of my opinion 
I do that the right of passage acejuired by Portugal was limit(!d to 
the first three categories mentioned in the Court's Judgment. 

In T954 India did not acknowledge that Portugal had any right 
of passage. India had persuaded itself that it was in its absolute 
discretion, if it wished, com})letely to pn'V(*nt Portugal from having 
anv access to the enclaxes. 


In order to ascertain whether any breach was committed by 
India it is, I think, proper to have regard to the background 
furnished by certain events which occurred over a jicriod of up¬ 
wards of four years prior to July 1954. These disclose a widening 
estrangement between l^irtugal and India and a progressive 
tightening of restrictions on all movement by the Portugue.se into 
and across Indian territory including ultimately and specifically 
movement between Daman and the enclaves. 


On 27 February 1950 the (iovernment of India approached the 
Portuguese Ministry of Foreign Affsiirs with the view that Portugal 
should agree to the integration of her territories in the Indian 
Peninsula within the Republic of India. It .sought the acceptance 
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pour toujours au passage, d’isoler dans la pratique les enclaves de 
i*autorite portugaise et ainsi d'empecher effectivenient les Portu- 
gais d’exerccr la souverainete (jui leur etait niconniie sur les enclav(\s. 

A mon avis, le dossier elablit Texistencc au cours des |)eriodes 
britanni(iue et post-britannique d’une praticpK? acceptee cormne 
etant le droit j)a.r les Parties, consistant a autoriser le passag(i des 
forces armees, de la police armee, et des armes et munitions, ainsi 
que des pcrsonncs privees, des fonctionnaires civils et des marchan- 
discs on general, dans la niesure neccissiiire a rexercice d(' la souve- 
rain(^te j)ortugais(! sur les enclaves et sous la reglementation et le 
controle de I’lnde, en viie, mais en vue seulement, de radininis- 
tration normale journaliere de ces (mclaves, y compris le maintien 
dll droit et de Tordri*. 


I n droit de jiassage une fois etabli, il (‘xistait a la charge de rinde 
line obligation corresjxaKlante de ne pas empeclu^r Texercice de ce 
passage ; rinde jiouvait le soumettrc a sa reglementation et a son 
controle; elle ne pouvait rcnipecher ni le rendre nul ou illusoire. 

La (^)iir a estirne (lu'on n'avait prouve a la charge de I’lnde 
aucun mancjueineiit a ses obligations intiirnationales. (xdte fois 
encore*, j(' n'gn’ttc* de ne pouvoir me ranger a cetti^ vui*, meme en 
presumant --- comme je 1(* fais dans cette partio de mon ojiinion — 
(]ue le droit de passage ac(|uis par le Portugal (Hait limite aiix trois 
premieres categori(*s mc.'iitionnees dans Tarret de la ('our. 

En 1954, rinde n’a reconnu rexistence d'aucun droit de ])assage 
en faveur du Portugal. Elle s’erst convaincue qu'il lui etait entiere- 
ment loisiblc*, si tel etait son desir, de refuser au Portugal tout acces 
aux enclaves. 


Pour trancher la (juestion de .savoir si I’liule a commis un man- 
quement quelconque a ses obligations, il convient a mon avis de la 
situer dans le cadre de certains evenements survenus au cours dhine 
periode remontant jusqu’a quatre ans avant le mois de juillet i()54. 
('(Mix-ci montrent commimt le Portugal et rinde se sent progressive- 
ment eloignes run de I’autre et comment se sont resserrees les res¬ 
trictions imiiosees a tout mouvement des Portugais pour jienetrer 
dans le territoire indien ou le traverser, y compris, finalement et 
specifiqueinent, aux deplacements entre Damao et les (mclaves. 


Le 27 fevrier 1950, le Gouvernement de rinde a pris contact avec 
le ministere des Affaires etrangeres du Portugal pour lui faire con- 
naitre qu'a son avis le Portugal devrait accepter rintegration dans 
la Re])ubli(iue de rinde de ses territoires de la peninsule indienne. 
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of this principle by Portugal, leaving to be discussed the ways and 
means to give it effect. 

By Memorandum dated 15 June 1950, Portugal made it clear that 
the transfer of any Portuguese territory could not be considered. 

(.)n receipt of this Memorandum the Indian Minister in Portugal 
stated that his Government could not accept the Portuguese refusal 
of India's proposal as a final disposition of the (pustion or acquiesce 
in the continuance of tlie existing position. 

On 14 January 1953, the Indian Government addressed a further 
Note on the same subject to the Government of Portugal. It asked 
that the princij>le of direct transfer should be accepted first and 
that this should be followed by a de facto transfer of the administra¬ 
tion. “No longer ... is it compatible with the status of India ... that 
pockets of foreign territory, however small in area ... should 
continue to exist on Indian soil..." “The Government of India has 
come to the conclusion that no solution is now possible except on 
the basis of a direct transfer which would ensuri^ the merger of 
these territories at an early date with the Indian Union." 

On I May 1953. Portugal having refrained from n^plying to this 
renewed retjuest and having refused to discuss tlu^ (|uestion of a 
direct transfer with the Indian C harge crAlfaires, India, by Nott^ of 
this date, notified Portugal that unless it was prepared to discuss 
the question of direct transfer, it proposed to close its Li‘gation in 
Lisbon. The Note, stressed again the (lONernment of Inelia's view 
that Portugu(‘se p<»ssessions should become an integral part of the 
territory of tht‘ Union of India. 

Portugal, (m 15 May 1953, replied to both the proceeding Notes. 
It adhered to its refusal to discuss India’s request, and asked India 
to reconsider its intention to close its I.egation. 

On 26 Ma\' 1953 India notified Portugal that its Legation would 
be clost'd from 11 June 1953. 

In October 1953 India j)roliibited the transit of armed Portuguese 
police* or military personnel across Indian territory 

On 2 December 1953 the Portugue.se Legation at New Delhi, l)y 
Note to India’s h'oreign Affairs Ministry, stated that information 
had been received that Indian authorities had as from 26 Novcniiber 
1953 forbidd(*n the transit of the Governor of Daman District, of 
the European officials and tht; car nf the Portuguese jwlice through 
Indian territory between Daman and Nagar-Aveli unless provided 
with passports and Indian visas. The Portuguese Note stated that it 
would “hamper administration of the said territories”; it was felt 
that the measure was unfric'ndlv. 
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11 clemaiidait an Portugal uric aca*ptatioii do princijx', les modalites 
d’execution devant fairc I’objiit de negociations. 

Par uu rncmoranduiTi cn date dii 15 juin 1950, Ic Portugal a 
rcpoiidu qu’il ne saurait cnvdsager 1(‘ transfcrt iraucun territoire 
port ugais. 

All re^ni de cc memorandum, le ministre dc riridc an Portugal a 
declare qiu^ son (ioiu ernement ne saurait accepter le refus oppose 
par le Portugal a la j)roj)osition de Tlndc comine un reglement d(.Mi- 
nitif de la (|uestion, ni se satisfaire du maintieii de la situation 
rxistante. 

I.e 14 jaruier 1954, I(* (iouveriuunent de I’lnde a adresse une 
uouvelle note sur 1 (‘ memo sujet au (Tcuivernernent du Portugal. 
II demanilait I’accc'ptation ])realable du princijie d'un transfcrt 
dir(‘ct, qui di'vrail el re suivie d’un transfcrt de fait de I’adminis- 
tration. « II y a desormais incompatibilite entre le statut de Tlnde 
... et le inaintien sur son sol de poches de territoire etranger, aussi 
reduites soient-ellcs. » « Le Gouverneinent de I'Inde cst parvenu 
a la conclusion qu’aucune solution du probleme n’est plus possible, 
si cc n’est sur la base d’un transfcrt direct qui assurera a une date 
rapprochee la nhinion de ces territoires a I’l’nion indienne. » 

L(‘ Portugal s'etant abstenu de repondn' a cetti' demande renou- 
\'elee et ayant refuse d(* discuter la <]uestion d’un transfer! direct 
avec le charge d’affaires dc* I’lnde, I’lnde, })ar une note en datc> du 
1^'** mai 1954, a fait connaitre au Portugal (pi’eHc' se projiosait de 
termer sa legation a Lisbonne, a moins que le (iouvernement portu- 
gais ne se montre disi-iose a discuter la (|uestion du transfcrt direct, 
i-a note soulignait une fois cU* plus cjue, selon la these* du Gouverne- 
nient de I’lndo, lc*s possc*ssions pc^rtugaises devraient devenir partie 
integrante du territoire de I’lhiion indic'nne. 

Lc* 15 mai 1953, h* Portugal a repondu aux deux notes qui prece¬ 
dent. 11 maintenait son refus de discuter la demande* de I’Inde et 
lui d(*niandait de reconsiderer sc^s projets de fc*rmeturo de sa 
legation a Lisbonne. 

1 -e 26 mai 1953, 1 ’lnde a notilie au Portugal ejue sa legation serait 
ferniee a partir du 11 juin 1953. 

En octobre 1953, I’Inde a interdit le transit en territoire indien 
de forces de police on de personnel militaire portugais armes. 

Le 2 decembre 1953, la legation du Portugal a New Delhi, dans 
une note adressee au ministere des Affaires exterieuros dc I’Inde, a 
declare ce qui suit: il avait etc jxirte a sa connaissance que les 
autorit(*s indiennes avaient interdit, a partir du 26 novembre 1953, 
lc })assage sur le territoire dc I’Union indienne entre Damao et 
Nagar-Aveli du gouverneur du district de Damao, des fonctionnaires 
europeens et de la voiture de la police portugaise, a moins qu'ils ne 
soient munis de passeports portant le visa indien. La note portu¬ 
gaise soulignait que cette mesure rendait « difficile 1’administration 
desdits territoires» et paraissait empreinte d’un caractere 
hostile. 
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This complaint was referred to in an Indian Note of December 
i() 53 - India stated that it had been comiK'lIed to review its policy in 
view of till* “general unfriendly attitude” of the Portuguese and the 
“misuse” of concessions hitherto enjo\'ed by Portuguese officials. 
However, to facilitate the administration of Nagar-Aveli the 
District Magistrates at Surat were “as a very special case” authori¬ 
zed to grant transit visas to permanent Portuguese European 
officials of Daman and Silvassa but no further concession could be 
consideriHl. This practice as applied to transit between Daman and 
Nagar-Aveli was, I think, an innovation (see Annexes 35 and 39 to 
Portuguese Memorial, and Indian Annexes 1 C. 31 and 52). It was 
the subject of further ])rotests on the part of the Portuguese, on 
i(S Ia.nuar\- 1954 and ti February i()54 (Annexes 39 and 40 to 
Memorial), riie Note of itS January (])ara. 4) stated that “the 
Ciovernors of Daman, as well as the other officials of the district, 
including the Europeans, had always been allow(‘(l. by custom and 
tradition, to cross Indian tcTritory hetwe(‘n Daman and Nagar- 
Aveli ... without any formalities of visas or of presenting thems(dvt‘s 
to the Indian authorities”. 


On 3 h'ebruary i()34, with imnu‘diale effect, trans-shipment 
through India from and to the Portuguese possi‘ssions in India 
of arms and ammunition of all categories was prohibited. The pro¬ 
hibition extended also to Portuguese civil and military j)ersonnel, 
excepting only ihc (iovt rnor-General of (ioa and di])lomatic and 
career consular officials accredited to the CioNTTinnent of India 
(Annex 45 to Memorial). 


We now come to the events which occurred at Dadra and Nagar- 
.Aveli. 

It is, 1 think, imi)ortant to consider those which took place at 
Nagar-A\'eli .s(;i)arately from those at Dadra. India has throughout 
this case di'alt with the two scTies of events as in substance one 
occurrence*. There was of course an interconnection between them 
but they were quite sej)arate occurrences. 

On the owning of 21 July 1954 a band of men entered Dadra from 
Indian territory for the j)urpose of taking over the administration 
there. A nuHee ensued. 1 'wo Portuguese officers were killed. Portu- 
gue.se resistance was overconu* anti its control dis])lact*d. 

On 13 June 1954, the transit of vehicles between Daman and 
the enclaves had been intciirupted by the Indian authorities. 
On 17 July 1954, India “decided to make certain changes in the 
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l)ans sa note du 23 dccembrc 1953, Tlnde, faisant etat de cette 
dolcancc, a declare s’etre vue contrainte de reconsidcrer son attitude 
en raison <• de 1 'attitude generalement hostile » des Portugais et 
« de Tusage ahusif » fait des concessions dont bcneficitiient jusqu’a 
})resent les loiK'tionnaircs portugais. Neanmoins, afin de faciliter 
radrninistration de Nagar-Aveli, le District Maf^isirate de Surat 
etait w a titre de cas tres ])articuli('r » autorise a accorder des 
visas de transit a di's fonctionnaircs portugais permanents a Damao 
et Silvassa, mais il ne pouvait etre envisage de fairc aucune autre 
concession, ('(dte pratique en matiere de transit entre Dainao et 
Nagar-Aveli constituait. a inon sems, uik* innovation (voir annexes 
35 d 9 ail nuhnoire dii Gouvernement du Portugal c*t annexes E. 
51 (d 52 au contre-memoire du Gouvernement d(‘ Tlnde). Elle a 
fait I’objet de nouvelles jirotestations de la part des Portugais le 
iS jan\ i(T 1954 et le 11 fevrier 1954 (annexes 39 et 40 au memoire). 
La note du janvier (par. 4) declarait; « Les gouv(*rneursde Damao, 
de mmie cpie les autres fonctionnaircs du district, y compris les 
Euro})eens. out toujours etc autorises, en vertu de la coutume et de 
la tradition, a traverser \c territoire indien entn* Damao et Nagar- 
Aveli ... sans aucune formalite de visa et sans s(' presenter aux 
autorites indiennes. » 

Le 3 fevriiir 1954, le passage sur le territoire indien, en provenance 
oil en diri.‘Ction des possessions portugaises (in IncUi, d’arrnes et de 
munitions de quelque nature qu’elles soicint, a ete interdit, cette 
mesure entrant en vigueur immediatenient. Cette interdiction 
s'a})i)li(|uait cgalciment au personnel civil et inilitaire portugais, a 
la seul(‘ exception du gouvcirneur general de (ioa et des agents 
diplomatiques et consulairt^s de carriere accreditds aupres du 
Gouvernement do I'lnde (annexe* 45 au memoire). 

* 

* * 

Nous en arrivons maintenant aux ex enements survenus a Dadra 
et Nagar-Aveli. 

11 importe, a mon .sens, d’examiner separement ce qui s'est passe 
a Nagar-Aveli et a Dadra, L'Inde a toujours en cette affaire consi¬ 
der!! ces deux series d'evenements comme constituant en substance 
un fait unique. 11 existe bicn entendu un lien entre eux. mais ils 
n\in .sont pas moins bien distincts. 

Dans la soiree du 21 juillct 1954, un groupe d'hommes est entre 
a Dadra en jjrovenance du territoire indien en vue d'en usuri)cr 
radrninistration. Une melee s’en est suivie. Deux officiers ])ortugais 
ont ete tues. La resistance des Portugais a ete vaincue et leur controle 
evince. 

Le 13 juin 1954, les autorites indiennes avaient interrompu le 
transit des vehicules entre Damao et les enclaves. Le 17 juillet 1954, 
rinde avait « decide d'apporter certjiines modifications aux conces- 
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concessions hitherto granted to the Portuguese administration 
at l);mian and Nagar-Aveli'* with immedijite effect. A number 
of new restrictions were imposed, the most imjiortant of which 
was that “the transport of lirearms, and ammunition and military 
stones by a Portuguese' officer, or intended for the Portuguese 
India Government, passing through Indian territory, will be 
prohibited”. On the day preceding 2T July the Governor of Daman, 
proceeding to Dadra, was prevented from crossing the border. 
The Indian explanation is that he had merely been asked to 
submit certain clarilications n'gardiiig his return visa, that he had 
refused to give them and said he would obtain separate visas for 
the outward and return journeys. This he did. and lie passed through 
to Dadra on Ji July. At the same time, on 20 July i()54, a bus on 
the R'gular st'rvice betw(‘en Daman and Nagar-Aveli was forced to 
return when it was nearing Dadra. 

It is stated by India that “in April 1^54 thi‘ position in regard to 
travel between Portuguese jiossessions and India was that Goans 
who were not in the service of the Portuguest? (iovernrnent could 
enter Indian territory without formalities and freely move within 
it; and that Indian nationals also could enter the Portuguese 
possessions without requirement of passport and \’isa, but were 
required to report to the polic(' authoritii'S within a certain time of 
arrival and were subject to inspection of identity certificates. 
Portuguese Europc'ans and Portugu(!SC native subjects who were in 
the service of the Portuguese (Government wT^re required to jiroduce 
‘Ginas' or passports having a visa for entry in or transit through 
India. There was no ban on such entry or transit right up to the date of 
the insurrection in Dadra, The day before the insurrection in Dadra, 
that is, on 21 July 1954, the Governor of Daman had been allowed 
to enter Indian territorv* and proceed to Dadra and to complete the 
return journey on the strength of visas granted by the Indian 
(iovtTiiment. After the insurrection in Dadra, the Indian Government 
ceased to grant visas to Portugtiese Europeans or to native subjects in 
the service of the Portuguese Government wishing to go to Dadra and 
yiagar-AvcliP (Indian Counter-Memorial, para. 211.) 

On 26 July the Portuguese Government requested that delegates 
of the Governor of Daman (if necessary limited to three) should be 
permitted to go to Nagar-Aveli in order to enter into contact wuth 
the population, examine the situation and take the necessary 
measures on the spot. The request stated that if jiossible this 
delegation would also visit Dadra and examine the situation there. 
It mentioned that the delegation could be routed directly to Nagar- 
Aveli from Daman and need not necessarily pass through Dadra. 
This request was refused (Annex 52 to Memorial). 


Ill 
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sions octroyees justjirii present a I'adniinistration portugaise do 
I )ainao et do Nagar-Aveli », ces modifications entrant on vigueur im- 
mediatement. Ellc imposait un certain nonibre de noiivelles restric¬ 
tions, dont la plus iniportante etait la suivante: «Le transport a 
travers le territoire indien d'armes a feu, de munition, et de 
fournitures militaires par un officier portugais, ou pour le coinpte du 
Gouvernement de Flnde portugaise, sera interdit La veille du 
21 juillct, on a interdit au gouvei*neur de Damao, (}ui se rendait a 
Dadra, de traverser la frontiere. Selon la these indienne, on lui 
avait sirnpleinent dernaiide de donner C(Ttaines j)recisions au sujet 
de son visa de retour; il s'y etait refuse, dck'Iarant cju'il obtiendrait 
des visas separes pour li^s voyages aller et retour, ce ([u’il fit, et il 
traversa la frontiere a destination de Dadra le 21 juillet. En memo 
temps, le 20 juillet 1954. un autocar du service regulier entre Damao 
et Nagar-Aveli a ete contraint de faire rnarclic arrierc alors qu'il 
approchait de Dadra. 

L'Inde declare: « En avril 1954, la situation on matiere de voyage 
vnirc les possessions portugaises et rind(t tHait la suivante: les 
(ioanais qui nVHaient jxis fonctionnaires du (xouverneinent portu- 
gtiis pouvaient peniHrer sur 1(- territoire indien sans formalites et s'y 
deplacer librement; les ressortissants indiens pouvaient egalement 
{lenetrer dans hs possessions portugaises sans passeport ni visa obli- 
gatoires, mais devaient se presenter aux autorites de police dans un 
certain delai a partir de leur arrivex^ et etaieiit soumis a I'inspection 
de leurs papiers d'identito... Les Portugais d’origiiuj europeenne et 
les sujets portugais indigenes employes au service du Gouveme- 
ment portugais devaient presenter des «guias » ou passeports munis 
d’un visa cFentree ou de transit en Inde. Cette entree ou ce transit 
ne firent l\)bjet dUmcitne interdiction jusqiiau moment de Vinsurrection 
de Dadra. La veille de Finsurrection de Dadra, c*est-a-dire le 
21 juillet 1954, le gouverneur de Damao avait ete autorise a entrer 
en Inde pour sc rendre a Dadra et en revenir sur la foi de visas 
accordes par le (iouvernoment indien. Apres rinsurrection de Dadra, 
le Gouvernement indien cessa d'accorder des visas aux Portugais 
d*origine europeenne ou aux sujets portugais indigenes au service 
du Gouvernement portugais et desirant alter a Dadra et d Nagar- 
Aveli. » (Contre-memoire du Gouvernement de Flnde, par. 211.) 

Le 26 juillet, le Gouvernement portugais a demande qne des 
d 61 egues du gouverneur de Damao (au besoin limites au nombre de 
trois) soient autoriscs a se rendre a Nagar-Aveli afm d'entrer en 
contact avec la population, d'examiner la situation et de prendre 
sur place les mesures necessaires. J,a demande precisait que, si 
possible, cette delegation se rendrait egalement a Dadra pour y 
etudier la situation. La delegation pourrait cependant se rendre 
directement de Damao a Nagar-Aveli sans necessairement passer 
par Dadra. Il n'a pas ete fait droit a cette demande (annexe 52 
au m^moire). 


Ill 




114 RIGHT OF PASSAGE (DISS. OPIN. OF SIR PERCY SPENDER) 

This was prior to any occurrences in Nagar-Aveli. It was not 
until 2() July that the first event which led during August to the 
overthrow of Portuguese authority in Nagar-Aveli occurred. Up to 
2 q July conditions within Xagar-Av-eli were normal. 

From tlie time of the events in Dadra and thenceforward the 
passage of all Portugui^se ci\'il oflicials or employees to eitluT of the 
('nclaves was banned. All passage was refused. In my opinion the 
banning of all transit by and the stopping of all further visas to 
Portugm\se civil officials, whetluT native or European, followed by 
. the refusal to })ermit the passage of these few delegates—the refusal 

of all passage to the enclaves.was in breach of India’s international 

obligation in reflation to Portugal’s right of passagt^ iinh'ss it can be 
excused as within the cpialihcation to Portugal’s right which per¬ 
mitted India to regulate and control its exercise. 


* 

India, contends that to have granted passage could have resulted 
in increased t(Tisions and could ha\'e led to undesirable conse¬ 
quences. 

It is relevant to observer that India did not ])uri)ort in any way to 
regulate^ and control any right of Portugal to passagi^. Her attitude 
is that no such right existed. 

If India had in fact purported to regulate and control Portugal’s 
right of passage, it would have been relevant to enejuire whether 
the action taken by India was in reality a regulation or control of 
the right of passage, or was directed to another and different 
purpose. It would have been relevant to enquire whether it was in 
fact directed to control and regulation as such, or whether it was 
directed to the right of pas.sage as such so as to render it nugatory. 
India cannot be in any better position in this case than she would 
have been had she purportc^d to have regulated and controlled 
PortugaFs right of passage. 

In my opinion, tlie key to the question whether its actions were 
or w^ere not a breach of its obligation to conduct its(df in consonance 
wath the international right acquired by I^ortugal, is to be found in 
the conduct of India and tin; series of progressive restrictions on 
passage imposed by it since 1953. The rcdusal to grant visas to any 
civil officials after the incursion into Dadra and the refusal to j)ermit 
the passage to Xagar-Aveli of but a few delegatees of the Governor 
of Daman cannot be seen in isolation. They were part of the pattern 
already form(;d by the past. 

An examination of the evidence forces me to the conclusion that 
the dominant purpose of India immediately after the events at 
Dadra, to which all other considerations were subordinated, was to 
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Tout cola s*est produit avant que (juoi quo cc soit n’eiit lieu a 
Nagar-Aveli. C/est scailemeiit le 29 juillet (|u'est survenu le premier 
evenemeiit (jui a abouti dans le courant du mois d'aout au reiiverse- 
ment dc Tautorite jxxrtugaise a Nagar-Aveli. jusciu'au 29 juillet, 
la situation y est restee normale. 

Dc'puis les evenenients de Dadra, le passage^ de tons les fonction- 
naires on (Mn]>loyes civils ])ortugais a destination de Tune ou Tautre 
des enclaves est interdit. Tout ])assage a ete n^fuse. A inon avis, 
1'interdiction de tout passage et le refus d(^ tout nouveau visa aux 
fonctionnaires civils ])ortugais tant indigences qu'europeens, suivi du 
refus d'autoriscT le j)assage demande pour (picJques delegufe — le 
refus d’autoriser tout ])assage a destination des enclaves a constitue 
un niaiKjiUiinent de ITnde a ses obligations intcTiiationales corres- 
pondant au droit dc* ])assage du Portugal, a inoins cju’on ne puisse 
excuscT cc*t acte en adinettant qu’il rc*lc*vc* de la restriction frappant 
le droit du Portugal cd soumettant son (‘xcTcice a la rc!‘glementation 
ot au contrdlc:; de ITnde. 


* 

* He 

LTnde soutient cju’en accordant le passage* on aurait riscpie 
d’accroitre* la tension et d'aboutir a des consequences facheusc's. 

11 coiu'ient (PobserYTr cpie I'lnde ne prcHendait aucuneinc*nt 
rc^glenic^nter ou contrdler It* droit de passage* du Portugal. Son 
attitude est (pie ce droit n'existait pas. 

Si ITnde avail en fait pretendu rc'glc*inenter et contrcMt*r le droit 
de passage du Portugal, il aurait cHe n&'.essaire de rt^cherchcT si les 
mesures prises ])ar elle (Haient en realitc!* une reglenientation ou un 
ccmtrole du droit de pa.ssage. ou si elites avaic*iit un but autre et 
diff(*rent. 11 aurait vtv nc'cessaire de recherclier s'il s’agissait en fait 
d’un controle et d'une reglenientation coinme tels, ou si la mesure 
visait le droit de passage en soi, de maniere k le contrecarrer. Dans 
ce* cas, ITnde ne saurait ctre dans une position ineillc*ure <pie si elle 
avait jmTendu rc:*glenic*nter et contn")ler le droit de [lassage du 
Portugal. 

A nion avis, la clc* de la (]uc*stion de savoir si les mesures cHaient 
ou non (X)ntraires a Tobligation de se conformer au droit intc'rnatio- 
nal accpiis par le Portugal se trouve dans la conduite de ITnde et la 
serie dc* limitations j)rogres.sives (ju’elle a imposees au droit de 
passage depuis 1953. Le refus ci’accorder des visas a aucun fonction- 
nairecivil apres I’incursion a Dadra et le refus d’autoriser le passage 
a Nagar-Aveli de ciuelcpies delegues du gouv(*rneur de Damao ne 
doivent j)as etre examines isolcment. Cc sont des faits qui (*iitrent 
dans un contc‘xte historiciue. 

L'examen des i)reuves m'oblige a conclure cpie le but dominant 
de rinde imnu'diatement apres les evenemc*nts de Dadra, but au- 
quel etaient subordonnees toutes autres considerations, etait d’inter- 
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exclude the Portuguese thenceforth from any further access to the 
enclaves. For rea.sons unconnected with any question of regulation 
or control of piassage as such or of any right of passage, it was not 
prepared to permit civil officials or any organ of (Government to 
pass to the encla\'es under any circumstances and acted accordingly. 
By India’s actions Nagar-Aveli became isolated from the Portuguese 
authorities at Daman before the events which occurred there had 
taken place, and has, in the events which have happened, continued 
to be so ever since. 

The qualification of PortugaPs right making it in its exercise 
subject to India’s control and ri'gulation affords in the circumstances 
no firotection to India. Breach of its international obligation has 
been established. In my opinion the ('ourt should have .so found 
and should then have proceed(’:d to consider the re.sulting .situation, 
and the contentions advanced by India to the effect that any 
obligations with regard to passage binding on it in July 1954 should 
be regarded as having lapsed or become unenforceable against it 
as a result of events and circumstances which have since occurred. 


(Signed) I\Tcy Spender. 


113 



DKOIT DK PASSAGE (OP, DISS. DE SIR PERCY SPENDER) II5 

dire a Tavenir aux Portugais tout acces aiix enclaves. Pour des rai¬ 
sons sans aucun rax)j)ort avec une reglementation ou un controle quel- 
conques du passage comme tel ou d’un droit de passage, PInde 
n'etait pas disposee a aiitoriser les fonctionnaires civils ou un agent 
quelconque du Gouvernement a se rendre aux enclaves quelles que 
fussent les circonstances, et elle agissait en consequence. Lesactesde 
rindeavant les evenements qui se S(jnt produits a Nagar-Aveli out 
isole cette region des autorites portugaiscs a Damao, et cet isole- 
inent s'est maintenu depuis lors. 

T-a condition qui subordonne, dans son exercice, le droit du Portu¬ 
gal an controle et a la reglementation de Tlnde ne fournit ici aucun 
argument a Tlndc. II est dcinontre que celle-ci a viole son obligation 
internationalc. A mon avis, e'est ce que la Cour aurait du constater, 
et elle aurait alors du proceder a Texamcn de la situation qui en est 
resulte et des theses invoquecis par Tlride tendant a ce que toute 
obligation relative au passage c[ui pouvait lui incomber en juillet 
1954 devait etre consideree comme caduque ou comme ne lui etant 
plus opposable a la suite des circonstances et des evenements 
survenus depuis lors. 


(Signe) Percy Spender. 



DISSENTING OPINION OF jUIKiE CHAGLA 


In my opinion the fifth and sixth objections of India should 
prevail and th(‘ Court should hold that it has no jurisdiction to 
entertain Portugal’s Application. 


Fifth Objection 

With regard to the lifth objection in my oi>inion it is now only 
of academic importance, and I have nothing to add to what 1 have 
aln^ady stated in my di.ssenting oj^inion on the Preliminary 
Objections. 

Sixth Objection 

1 hav<‘ very little to add to what 1 said in my dissenting opinion 
on the Preliminary Objections. I can sum up the objection in one 
S(mtence, The real dispute is with regard to the oblig.ition of India, 
not with regard to her violation of that obligation; and tlu' source 
of that dispute is tlu' conllicting views taken by India and Portugal 
as to the true legal ellect of the events from 1779 onw'ards. Thus 
put, it is clt'ar that the situations and facts for tlie pur})osc; of this 
objection took place prior to 1930. 

h'lirther the Court has no jurisdiction to adjudicate ui)on facts 
and .situations which arose prior to the relevant date. Three aspects 
of the matter may be considered. Parties may not be at divergence 
with regard to these facts and situations, in which case* no adjudi¬ 
cation is calk'd for as in the case of the Electricity case where, there 
W’as no dispute as to the Awards of the Tribunal. The second aspect 
is w'here the facts and situations may be only part of res gestae and 
may not have any causal connection with the disj)ut('. In this ca.se 
also adjudication in the strict sense is not called for. But the third 
case is the ca.se we have here. If there is a cau.sjil connection 
between the facts and .situations and the dispute (jr the facts and 
situations are the source of tlu? dispute?, then the ('ourt would be 
adjudicating u])on something which the State submitting to the 
jurisdiction of the ('ourt has ex])ressly excluded from the Decla¬ 
ration accepting the jurisdiction of the ('ourt. This w-as the case in 
the Morocco Phosphates case whctviy tlu' dahir of 1921 was out.side 
the relevant period. 

The object of this re.servation ratione teniporis is clearly to keep 
ancient disputes outside tht; jurisdiction of the ('ourt. In this case 
the Court is being called upon to adjudicate upon the divergent 
view of the Parties wdth regard to situations and facts wiiich go 
back 200 years. Let us take a practical view of the matter. India 
is fortunately in a position to produce a vast volume of documentary 
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OPINION DISSIDENTE DE M. CHAGLA 
/ Tradnciion] 

A rnon avis la cinquicme et la sixicme exceptions preliminaires 
cle I’lncle clevraicnt etre reteniK's et la Cour clevTait jiigcr qu elle 
est sans conquHencc' pour connaitre do la reqiiete du Portu^^al. 


Cinqttihne exception 

Ouant a la dnquieme exc(‘ption, elle nc presenh* plus, seloii moi, 
(lu’un interet theorique, et je n’ai rien a ajouter a ce (|ue j ai deja 
dit a c(‘ sujet dans mon opinion dissidente sur les exceptions 
])reliniinaires. 

Sixicme exception 

Je n’ai (]ue tres pen de chosos a ajout(T a ce (jui est dit dans mon 
opinion dissidente^ sur les exceptions |>reliminaires. je puis resumer 
en unt' phrase; cette ol)j(;ction: le veritabl(‘ dilYerend ]>orte sur 
Tobligation dc Tlnde et non sur la violation de cette obligation; 
et la source du difftM'end reside dans les vues opposees de I’lnde (;t 
du Portugal quant au veritable* effet juridique des even(*rnents (pii 
se sont deroulcs depuis 1779. Ainsi presentes il est evident que les 
situations ei faits invoques au sujet de rett(‘ exception se situent 
avant 1930. 

En outre, la Cour n’est pas competente pour statuer sur des faits 
et des situations anterieurs a la date pertinente. I-a (luestion peut 
etre (*nvisagee sous trois aspects. Les IVirties peuvent ne pas 
s'opjioser quant a ces faits et situations, aufiuel cas il n’y a pas 
lieu de tranch(;r - e’est ce qui s’est passe dans I’affaire de Vtilectri- 
cite, ou les jiigcments arbitraux du Tribunal n’etaient pas contestes. 
Le s(*cond aspect, e’est celui ou les faits ci situations peuvent ne 
ropresenter qu’une partie des res gestae et inenic n’avoir pas de 
rapport d(‘ causalite avec Ic differend. T-a encon* il n'est })as neces- 
saire de trancher au sens exact du rnot. Mais le troisieme cas est 
celui auquel nous avons affaire ici. S’il existe iin rapport de causalite 
entre les faits et situations et le differend ou encore si les faits et 
situations sont la source du differend, la Cour des lors deciderait 
sur ce que I’fitat qui souinet sa cause a. la competence de la Cour 
a expressement exclu de la declaration acceptant la juridiction de 
la ("our. (_'’etait le cas dans Laffaire des phosphates du Maroe oil le 
dahir de 1921 etait anterieur a la periode visee. 

L’objet de cette reserve ratione temporis est evidornment de sous- 
traire a la competence de la Cour les differends anciens. Dans la 
presente affaire on demande k la Cour de decider entre les opinions 
divergentes des Parties sur des .situations et des faits qui remontent 
k deux cents ans. Voyons les choses avec rcalisme: ITnde est fort 
heureusement en mesure de produire un volume considerable dc 
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evidence to resist Portugars claim and to demonstrate its hollowness. 
But India would liave been seriously i)rejudiced if the evidence had 
not been preserved or had been destroyed. When India made her 
Declaration in i()40 she definiteh’ did not intend that matters and 
situations which arose before 1930 and went back 200 vears ^^'ould 
come before tlie International Court and she would be called upon 
to explain and give cin account with regard to tlieni. 

This is precisely the reason wh>' the Court in the Phosphates in 
Morocco case obs(‘r\'ed: “to i)reclude the ])ossibility of the sub¬ 
mission to the Court by means of an application of situations or 
facts dating from a period when the State whose action was ini- 
pugmed was not in a position to foresee the legal proceedings to 
wliich these facts and situations might give rise". 

Portugal has sought to draw a distinction between source of right 
and source^ of disjuite—and she says that facts and situations |)rior 
to 1930 deal with the source of Portugal’s right. Tlurn* is a cl(‘ar 
fallacy in this argument. If there is a divergence or difft'rence 
between the Parti(\s as to the very sources of the right claimed, them 
it is clc^ar that this divergence or difference constitutes the source 
of the dispute which is before the Court. In th(‘ PJcctficily case the 
source of the right was the Awards of the Mixed Tribunal. There 
was no difference or divcTgence between tlu* parties with rijgard to 
these Awards. It is preci.sely because of this that the Court ludd 
that the date of the Awards was irndevant for the purpose of 
considering the ratione temporis limitation. 

It is incorrect to suggest, as suggested by Portugal, that for the 
purpose of the ratione temporis limitation the only factor that is 
legitimate to consider is th(» unlawful acts of India about which 
Portugal complains. These alleged unlawful acts are only the inci¬ 
dents which brought the matter to a head and forced Portugtil to 
come to this Court. Th<*v can ha\'e no bearing on the controversy 
between the Parties. And if the controvers}- goes back further than 
T 930 , then the juri.sdiction of the ('ourt is clearly excluded. 

Portugal u^p^s that the dispute is about the right of passage and 
its violation. 'Chat is strictly not correct. The substantial dispute 
is about the right of passage. Tlu* question of violation is only 
ancillary to the question of right. If there is no right, there can be 
no violation. Violation merely constitutes the accrual of the cause 
of action which entitled Portugal to conu*, to Court. 

('ounsel for Portugal gave the instance of a debt and the failure 
to pay the debt. In my opinion, if the debt was contracted before 
the relevant date and the Court has to pronounce upon its validity, 
then clearly the (^ourt would have no jurisdiction by reason of 
ratione temporis. If the debt was not disputed, then the position 
would be different. 
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documents qui lui permettcnt de refuter la pretention portiigaise 
et d'en montrer Tinanite. Mais ellc serait en ties faclieuse posture 
si la prouve n'avait pas etc conservce ou si elle avait ete detruite. 
Lorsque I’lnde a fait en 1940 sa declaration, ell(* ne prevoyait 
assurement pas quo des problemes et des situations datant d’avant 
1930 et qui reinontaient parfois a deux cents ans seraient soumis 
a la Cour Internationale et qu'elle serait aj)pcileo a les expliquer et 
a en rendrc comiite. 

C'est x^recisement la raison donnec par la Cour dans Taffaire des 
phosphates du Maroc JorsqiCellc parle d'«cxcliire la possibilite de 
voir deferes ])ar requete a la Cour des situations on des fails qui 
remontent a une epociue ou I’Etat mis en cause ne serait pas a meme 
de jirevoir le recours dont pourraient ctre Tobjct ces faits et 
situations ». 

Le Portugal s*est efforce d'elablir une distinction entre la source 
du droit et la source du differend - - et il declare qiic les fails et les 
situations anterieurs a T930 out trait a la source du droit du Portu¬ 
gal. 11 y a une erreur evidente dans cet argument. S’il existe une 
divergence ou une differences entre Um> l^arties quant aux sources 
du droit revendique, il est evident des lors que cettc divergence ou 
cette difference constitue la source du differend soumis a la Cour. 
Dans Taffaire de VElcclricitc, la source du droit, e'etait les sentences 
du tribunal mixte. Aucune clifference ou aucune divergence iCoppo- 
sait les parties a Tegard de ces sentences. C'est precisement i)our 
cela que la Cour a ebnude que la date des sentences iCavait pas k 
etre i)rise en consideration a Tegard de la reserve ralione temporis. 

On ne saurait iiretendre, coinme le fait le Portugal, (ju'a I’egard 
de la reserve ralione temporis le seul facteur dont on puisse legiti- 
mement tenir compte ce sont les actes illicites de I'lnde dont se 
plaint le Portugal. Ces j)retendus actes illicites nc; sont que k'S 
incidents qui ont provoque la crista et oblige le Portugal a se pre¬ 
senter devant cette Cour. 11 s n*ontaucun rapport avec la contreverse 
qui oppose les l^arties. Et si cette controverse remonte plus loin 
que 1930, il est evident que la competence! de la Cour est excliic. 

Le Portugal aflfirme que le differend porte sur le droit de i)assage 
et sa violation: ce (|ui n’est pas exact, strictement parlant. La 
substance du differend a trait au droit de passage. La question de 
la violation de ce droit n’est que secondaire par rapport a celle du 
droit. S’il n’y a pas de droit il ne pent y avoir violation. La \iolation 
ne constitue qu’une aggravation du motif de Taction qui a i)ermis 
au Portugal de venir devant la Cour. 

Le conseil du Portugal a invoque Texemple d’une dette et du 
defaut de paiement de cette dette. J'estime que si la dette a ete 
contracteo avant la date pertinente et si la ('our doit sc prononcer 
sur sa validite, elle nc sera evidemment pas competento en vertu 
de la reserve ratione temporis. Si la dette n’est pas contestee, la 
position serait differente. 
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It is contended by Portugal that such a wide construction of the 
ratione temporis reservation would deprive the Court of jurisdiction 
in most cases, because under international law most legal titles 
arise before 1930, the date selected by most countries accepting the 
comj)ulsory jurisdiction of the Court. The fallacy underlying this 
contention is that in most cases, legal titles are not disputed, as— 
to refer once more to the Electricity case the Awards of the Mixed 
Tribunal were not disjnited. 

It is unrurcessary for me to point out the innumerable instances 
prior to 1930 where Portuguese access to the enclaves gave rise to 
divergence of opinion and even to actual disputes. Let me only 
quote from a letter of the (Tovernor of Goa dated 12 Se])ternber 1859 
(p. 175, Indian Annex to Counter-Memorial): “The ever-mooting 
disputes wliich have for so long troubled the Britisli and Portuguese 
Governments.’' 


On th(j merits, in my opinion. India has substantially won. Al¬ 
though I take the view that Portugal has no riglit of passage 
whatever, inasmuch as the (Durt has found in favour of Portugal 
a very limited right confined to private persons, goods and civil 
officials, and inasmuch as India herself has stated that she has no 
objection to the passage of jirivate ])ersons and goods, and the right 
regarding civil officials is of little conseejuence and is also subject to 
the regulatory power of the (lovemment of India, I think that the 
Judgment of the Court in the main vindicates the attitude taktiii 
up by India in the controvtusy bcitwcen herself and Portugal over 
the question of the right of piussage. 

I should like briefly to state the reasons why 1 hax e come to the 
conclusion that Portugal has failed to establish that she has any 
right of passage as claimed by her. 

The claim put forward by Portugal in this case is an extraordinary 
and unprecedent('d one. She claims a right of transit from Daman 
to her enclaves in J^adra and Nagar-Aveli through Indian territory. 
She concedes that her right is without immunities—direct or in¬ 
direct. She admits the complete and absolute sovereignty of India 
over the territory over which she claims a riglit of transit. Her case 
is tliat the right she claims d(x*s not lead to the dismemberment of 
India's sovereignty but only the acceptance by India of certain 
obligations towards Portugtd in the exercise of her sovereignty. 
Portugal has refused to define the extent or the content of this right. 
Th(j purpose of this right, according to her, is to make it possible 
to exercise her sovereignty in the enclaves and for that purpose to 
maintain a liai.son between Daman and the enclaves. She is unable 
to tell the Court what the conditions or modalities of this right 
should be—this, according to her, is for India to lay down, so long 
as these do not conflict with her fundamental right to maintain a 
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Le Portugal affirme qu'unc interi>retation aussi largo do la reserve 
ratione temporh j^riverait la Cour de sa competence clans la plupart 
des cas, du fait qii’aux ternies dii droit international la majeurc 
partie des titres juridiqucs sont anterieurs a 1930, date choisie i)ar 
la plupart des pays pour accc'ptor la jiiridiction obligatoire de la 
Cour. La notion incxactc' qui sort de base a sa pretention c’est que, 
dans la plupart des cas, los titres juridiques no sont j^as contestcs 
comme no Tetaient pas, par exemple — pour citer une fois de plus 
Taffaire de VElectriciie —, les sentences des tribunaux mixtes. 

Je n'ai pas besoin de signaler les innombrablcs exeniples aiite- 
rieurs a 1930 oil Tacccs du Portugal aux enclaves a donne lieu a 
des divergenc(\s de vuo et memo a de veritables diflerends. Je me 
bornerai a citer la lettre du gouvcnieur de Goa en date du 12 sep- 
tembre 1859 (annexe indienne au contre-meinoire, p. 175) qui parle 
des «diflerends demeures pendants (jui out depuis si longlomiis 
separe les (iouvcrniements britannique et jiortugais ». 


Sur le fond, j’estime que Tlndc a triomi)he fi toutes fins utiles. 
Bien qu a mon avis le Portugal n'ait aucun droit de passage, puisque 
la C'our a reconnu au Portugal un droit tres limite reduit aux per- 
sonnes privees, aux marchandiscis et aux fonctionnaires civils et 
puisque I’lnde elle-meme a declare (]u'(dle n’a pas d'objection au 
passage des personnes jirivecs et des marchandises et que le droit 
concernant les fonctionnaires civils a peu de consequence et qu’il 
est soumis au pouvoir reglementaire du Gouvernement indien, je 
considere que, dans rensemble, Tarret de la Cour apj)rouve I’atti- 
tude prise par I’lncb^ dans la controverse entre elle ct le Portugal 
sur la question du droit de passage. 

|e desire indiquer brievement los motifs pour lesquels j’en suis 
arrive a la conclusion que le Portugal n'avait pas demontre Texis- 
tence du droit de passage tel cpi’il le revendique. 

Le Portugal formule dans cette affaire une revendication extra¬ 
ordinaire et sans precckleiit. II reclame un droit de transit de Damao 
k ses enclaves de Dadra et Nagar-Aveli, sur le territoire indien. II 
admet quo son droit ne comporte aucune immunitt\ directement ni 
indirectement. 11 reconnait la souverainete complete et absolue de 
rinde sur le territoire sur leejuel il revcuidique un droit de transit. 
II soutient que ce droit aboutit non ])as au clemembrenient de cette 
souverainete, mais seulemcmt a I’acceptation par I'lnde de certaines 
obligations a Tegard du Portugal, dans Texercicc de cette souve¬ 
rainete. Le Portugal a refuse d<‘ definir Tetendue ou le contenu de ce 
droit qui, selon lui a pour but de rendre possible Texercice dans les 
enclaves de la soux'eraincte portugaise et d’assurer, k cet effet, le 
maintien des communications entre Damao ct les enclaves. Le 
Portugal est incapable d'indiqucr a la Cour quelles devraient etre 
les conditions ou les modalitcs de ce droit; selon lui, c/est a Tlnde 
qu'il appartient de les pr^ciser, aussi longttmps qu'elles n'entrent 
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liaison between Daman and the enclaves. The right she claims is 
like a geometrical line between two j^oints without any breadth. 


It will be noticed that the subtle distinction drawn by Portugal 
betwec'ii dismemberment of sovereignty and limitation in the exer¬ 
cise of so^'er(MgIlty is ditlicult to substcantiate. I'o the extent that 
India is sox ereign she must Jiave complete, absolute and unrestricted 
right to regulate tlie passage of goods, men and traffic—and 
regulation must include conif>lete prohil)ition. To the extent that 
Portugal claims that India cannot prohibit her passage* to the 
enclaves it must inevitably mean the dismembennemt of her sover¬ 
eignty it must involve a restraint and limitation of lier sovereignty. 


It is also difficult to understand how any right of transit can be 
without any immunities whatever. This concession makes the right 
oven more unsubstantial than it already is. Portugal says that she 
has no right to object to the manner in which India can regulate; 
this right. She can impose customs duties. She can prohibit the 
entry of certain types of goods, she can insist on prior authorization 
before arms or armed men can (;nti‘r or lea\T the enclaves. These 
are all immunities which are under tlie .sole competence of India • 
but she cannot completely cut off Portugal’s communications with 
her enclaves. When one analy.ses the situation, in the; ultimate 
analysis, Portugal is in fact (daiming a right of transit with immuni¬ 
ties. She is claiming certain immunities which India cannot change 
or abolish. India can proliibit this or that, she can regulate this or 
that, but she cannot prohibit or regulaU* .something else. What else 
can this be excej)t a claim of a right of transit with immunities, 
however limited or restricted they may be? It is merely a futile 
exercise in dialectics to say that ^^)rlugal does not wish to interfile 
with India’s right to nrgulate the right of transit so long as India 
does not make the exercise of that right im])ossible. 


There is one further difficulty about the right which Portugal 
claims. In order that the Court .should award her that right, the 
Court must be in a position clearly to define it .so that it would be 
capable of being enforced on the one hand and of being complied 
with on the other. But the right claimed by Portugal is a vague, 
.shadowy, unsubstantial and indefinite right—w'hose content and 
moddities wT>uld change from time to time and whose enforceability 
would depend upon circum.stances as they change from day to day. 
India would determine to what extent the right should be allowed 
and even in certain eventualities to suspend it altogether. It would 
then be for Portugal to complain of an unlawful act on the part of 
India and bring the matter before the Court. So we have a grim 
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pas en conflit avec lo droit fondjimental du Portugal au maintien 
dc communications cntre Damao et les enclaves. Le droit ainsi 
revendique ])ourrail etre compare a une ligne gcometrique sans 
qiaisseur reliant deux points. 

On remarquera qii’il est difficile d(‘ fournir d(^s justifications a 
Tappui do la subtile distinction etablie ])ar 1 (‘ Portugal (Titre 
demembrement de scuverainete et restriction a Pexercice de la 
souvcraiiKile. Dans la m(\sure ou rinde <;st souveraine, elle doit 
l)0sseder, de fagon complete, absoliu* vi illiniitee, le droit dc' regie- 
menter — et memc^ d'inlerdire completement le j)assage et la 
circulation d(‘S biens et des [XTSonruiS. Dans la inesure oi'i le I\)rlugal 
sontient <jue IMnde ne ])t;ul lui interdire le ])assage v(*rs iesenclav(\s, 
C(^la imi)li(iue inevitabb'inent le demeinbrenKTil dc^ la s()uveraini‘te 
de rirule ('t cela (uilraine la restriction et la limitation dv cette 
souverainete. 

II est egalernent difficile dc^ compn^ndn* comment il ])(‘ul y avoir 
droit de transit sans innnunite aucunc?. En raison de cette concession, 
le droit parait encore plus depourvu de fondcmient. Le Portugal 
declare ne ])as avoir 1 (‘ droit de faire d(‘S objections a la maniere 
dont rinde pent le reglementer. L’Ind(‘ pent im])oser des droits dc 
douane. Elle ])eut interdire PiUitret' d(‘ certain(\s calegori(*s de biens; 
elle pent (‘xiger uru*. autorisation prealable avant que des armes ou 
des p(‘rsonnes arniees n’enlrent ou ii(‘ sort cut des iTiclavi^s. Toutes 

c.es immunites relevent d(‘ la seuh^ conqx'tence de Tlnde .elle ne 

pent ce|)endant |)as cou|)er comjdetement les communications du 
Portugal a\'irc ses enclaves. En dernier(‘ analyse, lorsqu’on (Hudic 
cette situation, on constate que le Portugal reclame, en fait, un droit 
de transit assorti d’irnmunites. II revendique certaines immunites 
que rinde ne ])eut ni inoditier, ni abolir. I/Ind(‘ peut (klicter telle 
ou telle interdiction ou telle ou telle reglementation. Mais il y a 
d’autres cliosi'S qirelli* ne ])t‘ut ni interdire, ni reglementer. De (]uoi 
s agit-il done, si ct: n'est d(* la revendication d'un droit de transit 
assorti dk'mmiinites, si limitees ou restreintes soient-elles? Ce ii'est 
qu’un vain excrcice de dialecti(iue (}ue de dire que le Portugal ne 
pretend pas porter atteinte au droit de I'lnde de reglementer le 
droit de transit, tant que I’lnde n’en rend pas rexercice im})ossible. 

Le droit (jiie revendit]ue le Portugal suscite une difficultc sup- 
plementaire. Pour lui accorder ce droit, la ('our doit etre a meme de 
le definir avec clarte — aiiii qiikl puisse, dkine part, etre applique 
et, d'aiitre i)art, etn; resyx'cte. Maisle droit que reclame le Portugal 
est vague, obscur, sans fondenumt et indetermine. Son contenu et 
ses modalit(\s varic'raient avec le temps id la possibilite de Tappliquer 
dependrait des circonstances, qui changent de jour en jour. C'est 
rinde qui deciderait dans (juelle niesure le droit devrait etre admis 
et m^^'me, dans certains cas, elle pourrait le saspendre completement. 
C'est au ]*ortugal qu’il apiiartient alors de se plaindre d’un acte 
illicite. cominis par Linde et de soumettre la que.stion a la Cour. 
Nous avons ain.si la sombre p(Tspective de litiges sans fin devant la 
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prospect of unending litigations in this Court. May I be permitted 
to quote a passage from Judge LauterpachCs latest book, which 
very succinctly and very appropriately describes what 1 have just 
been saying: 

“It is in accordance with the true function of the Court that 
the dispute submitted to it should be determined by its own 
decision and not by the contingent operation of an attitude of 
accommodation on the part of the disputants.” 

One thing is clear—if Portugal gets from tliis Court what she is 
asking, the disj:)ute between India and Portugal will not be deter¬ 
mined by its own decision. The Court will onlj^ be sowing seeds for 
future disputes and discords. 

The Court has consistently emphasized the necc^ssity of finally 
settling a disjnite (see the case ()f Cerluin German Interests in Polish 
Upper Silesia and also the Corfu Channel case). 

The right claimed by Portug^ lacks precision for another reason. 
You have to reconcile it between the needs of Portugal to exercise 
sovereignty and the regulating power of India to control and 
regulate it. 

Needs of Portugal is an entirely subjective concept and it is 
impossible for the Court to declare a riglit which can be exercised, 
not according to any critcTion laid down by the Court, but according 
to the subjective determination of Portugal, which determination 
may vary from time to time and according to varying circumstances. 

On the question of local custom it is undoubtedly true that 
throughout the material period tluTC was in fact transit between 
Daman and the enclaves—there was a constant and almost con¬ 
tinuous traffic of goods and men. If the establishment of a local 
custom depends merely on a i>iling up of a large number of instanct\s, 
then undoubtedly local custom can said to bt*, established in this 
case. But local custom under international law requires much more 
than that. It is not enough to have its external manifestation proved; 
it is equally important that its mental or psychological (element 
must be established. It is this all-irnj)ortant element that dis- 
tingui.shes mere practice or usage from custom. In doing something 
or in forbearing from doing something, the parties must feel that 
they are doing or forbearing out of a sense of obligation. They must 
look upon it as something which has the same force as law. If I 
might put it that way, there must be an overriding feeling of 
compulsion—not physical but legal. That is what the jurisprudence 
on the sul)ject calls the conviction of necessity. I do not wish to go 
into the subtleties of this jurisprudenc:c. But the language of the 
Statute of the Court is clear and binding upon the Court. Article 38 
(i) (h) lays down one of the sources of international law which the 
Court shall apply in deciding disjmtes before it. It says: international 
cu.stom, as evidence of a general practice accepted as law. 
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Cour. Qu il mo soil pennis de citor iin passage du dernier livre du 
jugc I.aulorpacht qiii exprime ce quo je vit^ns dc dire avcc concision 
ct exactitude: 


« II est coTiforiiK^ au veritable role do la Tour (]iie difforend dont 
dli; est saisie soit tranche par sa pro])re tlecision et non ]ias par le 
jeu cventiiel de l^attitude accoinmodante adot>tee par les parties en 
litige. » 

Une chose (?st clairc: si le Portugal obtient de la ('our ce qu'il 
souhaite, 1(‘ litige entre Tlnde ct le K)rtugal nc* sera ])as tranche par 
la decision de la Cour. Elle ne fera (]ue s(;mer, pour I’avenir, les 
germes dc differends el de discorde. 

La (>.)ur a toujours souligne la necessite de trancher iin litige de 
fagon definitive (voir I’affaire relative a certains inierets aUemands en 
Hattle-Silesie polonaise et cello du detroit de Corjou), 

L(.‘ droit revendique par le Portugal manque de i)recisi()n pour 
un(‘ autre raison encore. II faut le concili(M* a la fois ax ec les besoins 
du Portugal dans r('X(Tcice de sa soux'erainete et av(?c le pouvoir 
qu'a rinde de reglemeiiter et de controha* ce droit. 

Les besoins du Portugal sont une notion tout a fait subjective et 
il est impossil)le i)our la Cour de constater rexistence dhm droit 
suscc})tible d’etre exerce non pas scion un critere formule par la 
Cour, mais .scion la definition subjective du Portugal, definition qui 
peut varier awe le temps et les circonstances cliangc^antes. 

Pour ce qu\ est de la ('outume locale, il est x^rai, .san.s aucun doute, 
que i>endant toutc la periode qui nous interesse, il y a effcctivem(?nt 
eii transit entre Dainao l^t les cnclax'cs — il y a eu une circulation 
incessante et prc.s(|ue continue de biens et de personnes. S’il suHit, 
pour creor une coutumc hjcale, d’accuniuler di', noiubreux exemples, 
I’on ])cut alors, sans aucun doute, dire (ju’il y a eu, dans ce cas, 
creation d'une coutume locale. Mais en droit international, il faut 
bcaucoup jdus (]ue cela pcjur qu’il y ait coutume locale, 11 ne .suffit 
pas d’apportcT la j)reuve de sa manifestation exterieure; il est 
egalement important d’en etablir Ctdemcait moral ou jxsjxhologiquc. 
(Vest cet element essentiel qui distingue la coutume d’une simple 
pratique ou d’un usage. Ltirscpie. les parties agis.seut ou s’ab.stien- 
nent d agir crime certaine manicre, dies doivent avoir Ic* sentiment 
d'obcur a une obligation. Cette obligation doit avoir a. Icurs yeux la 
meme force que la loi. Si je puis m’exprimer ainsi, il faut quhin 
sentiment de contrainte - non ])as phy?^i(iue mais juridique - - 
I’emporte sur tout. C/(\st ce <|ue lc‘S auteurs ap})ellent la conxfiction 
de la nece.s.sitc'*. Je n'ai pas I'intcmtion d’aborder les subtilites de la 
doctrine en cette matitTe. Mais It's termes du Statut de la Cour sont 
clairs et obligatoires j^our la Cour. L'article 38, paragraphe i 6, 
ddinit Tune (les sources du droit international aj)plique par la Cour 
pour trancher les differends qui lui sont .soumis. 11 mentionne «la 
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Now, from i8i8 right down to 1954, there is not a single instance 
on record where Portugal has claimed the transit or passage as a 
right, or where Britain or Indie has admitted an obligation on their 
part to grant it. When one goes through the details—set out in such 
wealth in the pleadings—it is a case of permission or authorization 
granted by the Indian authorities, of permission or authorization 
modified or even j)ermission or authorization revoked and even 
transit of certain types of goods and certain kinds of personnel 
completely prohibited. 

The record contains several instances of complete prohibition of 
certain kinds of goods, and also of goods being made subject to the 
payment of customs duty. See, for instance, the prohibition of salt 
from Daman, the prohibition in British India of country liquor 
and other articles connected with its manufacture from any Portu¬ 
guese territory, and the complete prohibition of all imports by land 
into Daman during the war years of 1939-1945. 

The Barcelona Conference is important for the fact that, under 
Article 14 of the Convention, it was implicit that separate and 
special provisions with regard to cmclaves, including the enclaves 
we are considering in this case, were to bt* \ni\dr by th(' countries 
concerned. There was no suggestion at this ( onference, by Por¬ 
tugal, that she had any right of transit. The question was to be 
regulated, not on the basis of any right but on the basis of an 
agreement to he arrived at between Portugal and India. 

It maj" be that Portugal realized the necessity of maintaining a 
liaison with her enclav€\s. But Portugal's necessitv^ docs not consti¬ 
tute the conviction of necessity required for a local custom to wliich 
effect can be given. There must be an equally clear realization on 
the other side of an obligation to respect this nect^ssity. And we 
seek in vain to find any such realization in the whole of tlie record, 
from 1818 till 1954, when both the enclaves were lost to Portugal. 
Concessions were made from time to time!, both by the British and 
Indian Governments, but they were on the basis of either reciprocity 
or good-neighbourliness; but never on the basis of acccqiting a past 
practice as having the force of law. I'he record clearly shows that 
it was British interests, not a sense of obligation to the Portuguese, 
that guided Indian officials. They were prepared to help the Portu¬ 
guese but only if it was convenient to do so. When they did so 
they were granting a request, not respticting a right. 

At best and at the highest, Portugal has only established a .series 
of revocable acts of courtesy and accommodation on the part of 
the British authorities. 

The basis of the passage, as stated by Portugal herself, was the 
rule of good neighbourhood and international co-operation—moral 
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coutume internationale comme preuve d’une pratique generale 
acccptcc comme etant le droit ». 

Or, do i8i8 a 1954, il n*est pas aii dossier un seiil cas oil le 
Portugal ait revendique cornme un droit le transit ou le passage; 
il n'cst pas un soul cas oil la Grande-Bretagne ou PIndo aient reconnu 
avoir Tobligation do Taccorder. Lorsque Ton otudic l(;s details si 
abondamment exj)(jses dans les ocrilurc'S —, on s'ajjor^oit qiPil 
s'agit do permissions ou d’autorisations accordoos par les aiitorites 
indionnes, i)ormissions 011 autorisations rnodifieos ou memo sup- 
prirnoos, et memo de prohibitions lotah^s dii transit pour certaines 
categories do bions ci de personnes. 

L'on trouve dans lo dossier la mention de plusicmrs cas oil cor- 
taiiu‘s categories de bi(ms ont fait Pobjct d’lino interdiction absoliu;, 
ainsi quo de cas oil di-s droits de douane ont ete porous sur des biens. 
Voir, j)ar (^xemplo, Tinterdiction d’importer du sol on i.>rovenance 
de Damao rX d'imj)orter on hide britannique ralcool du pays et 
autres j)roduits sc raj)portaTit a sa fabrication (^t provenant de tout 
territoire })ort ugais; onfin, 1 'interdiction absolue do toiite importation 
a 1 )arnao par voie de terre pendant les annees de guerre 1939 a 1945. 

La conference de Barcelone est importante du fait que rarticle 14 
de la convention a implicitement i)revu que les pays interesses 
jmTidraient des dis])ositions distinctos et speciales a Tegard des 
enclaves, y comj)ris 1(‘S enclaves que nous envisagc^ons dans la 
presento esi)oc(?. Le Portugal n'a ])as laisse (entendre, au cours 
de cette conference, qu’il eut le moindredroitde transit. La question 
devait etre trancliee non pas sur la base d'un droit, mais sur la 
base d’un accord auquol devaient parvcrnir lo Portugal et I’lnde. 

Peut-etn^ le Portugal s'est-il rendu eomi)te de la necessite de 
maintenir les communications avec ses enclaves. Mais la necc^ssite 
eprouvoe jiar le Portugal ne constitue pas la conviction de la 
necessite fjui est ('xigee pour qu'une coutume locale j)uisse produire 
effet. 11 faut qtu^ I’autre partio ait aussi clairement conscience d'une 
obligation d(; rosj^ecter cott(^ necessite. Et c'est cm vain (]ue Ton en 
cherclio le sigm; dans tout le dossier, de 1818 a 1954, quand les deux 
enclaves ont (He perdues pour le Portugal. De temps fi autre les 
Gouvernements britannic]ue et indien ont fait des concessions, mais 
c'etait sur une base de recii)rocite ou de bon voisinagci, et jamais en 
reconnaissant une praticjiie anlerieure comme ayant force de loi. 
11 ressort clairement du dossier que les fonctionnaires indiens 
etaient guid<?s non par le .simtinient d'une obligation a Tegard des 
Portugais, mais par les interets britanniques. Ils (itaiimt disposes 
a aidcT les Portugais, mais seuk^ment si c'etait opportun. Ce faisant 
ils accueillaient une reqiuHe, ils ne respectaient pas un droit. 

Au mieux, et dans riiypolhesc la plus favorable, le Portugal ly’a 
fait que dcHnontrer Texistence d’une serie d’actes re vocables, faits 
par 1 (!S autoritcs britanniques par courtoisie et pour rendre s(Tvice. 

Le Portugal lui-meme a precise que le passage avait pour fonde- 
ment la regki de bon voisinage ct de coop(:Tation internationale — 
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principles which lack a legal content (see the Portuguese Note to 
Government of India of 11/2/54—Annex 40 to the Portuguese 
Memorial). 

In my opinion, therefore, Portugal has failed to establish any 
local custom even with regard to a limited right of passage. In the 
result, she is not entitled to any relief and her Application should 
be dismissed. 


CSif'nec/J M. C. Ciiagla. 
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princi])es dc morale depourvus de conlenu juridiciue (voir la note 
portugaise au (jouvernement de Tlnde du ii fevrier 1954, annexe 40 
au memoire purtugais). 

A mon avis, le Portugal n’a done pas demontre Texistence d’une 
coutume locale meme en cr (pii concerne un droit de passage limite. 
En consequence, il n’a droit a aucun recoups ct sa requete doit etre 
rejetee. 

(Sii^ne) M. C. Chagla. 
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OPINION DISSIDENTS DE M. FERNANDES 


La Cour donnc satisfaction en parti(‘ h la dcmande dii Portugal. 
Ellc reconnait que quand I’lnde a decide de s’oj>poser aux com¬ 
munications entre les territoires portugais do Damao, de Dadra 
et de Nagar-Avcli, le Portugal avait un droit d(' passage sur terri- 
toire indieii pour assurer ces communications dans la mesure 
necessaire a Texercice de la souverainete portiigais(‘ sur les enclaves 
de Dadra et do Xagar-Avoli. Mais la Cour eiitond que ce droit 
comprend sculoment le transit des personnes ])riveos, des fonction- 
naires civils et des marchandises on general et non cclui des forces 
annees, de la police armec* ct des armes et munitions. |e ne peux 
pas etre d’accord avec c('tte differenciation cjui me j^arait artificielle 
et non fondee, ('U fail (‘onime on droit. Et ])ar consequent, je suis 
aussi en desaccord avec la conclusion, a laqiielle arriv(' Tarret, 
que ITnde n’a i>as agi conlrairement aux obligations tpie lui 
imposait le droit du Portugal. 


I 

I. Je ferai quebiues observations preliminaires. 

A la base de la presente affaire est le fait essenti(.‘l que k* Portugal 
est souverain des deux enclaves de Daflra et de Nagar-Aveli, 
situees a I'interieur du lerritoire de I’lnde. L’arret repose sur ce 
fait essentiel et il constate: aj que Tautorite exclusive du Portugal 
sur ces enclaves ne fut jamais mise en cause; bj (\m) la soiivcTaiiu^te 
portugaise sur elles fut rcc'oiiTim^ par k‘s souveraiiis (|ui se sont 
succede sur le territoire circonvoisin, c’est-a-dire les Dritanniipies, 
entre i8i8 et 1947, et I’lndcj depuis son independance. 

11 parait evident quo la souverainete ])ortugais(‘ sur les imclaves 
n’aurait pu subsistcr pendant tout ce t(‘inps-la (‘t ne pourrait plus 
subsister aujourd’hui (jVK^ sous la condition de rexistence d’un droit 
de transit au profit du Portugal et de Tobtigation correspond ante 
a la charge de I’lnde; droit et obligation dont k^ but (\st d’assiirer 
les communications indisfxmsables avec les enclavc^s, dans la mesure 
necessairi! a rexcTcico (k? la souveniinete dont elles relevent. 

Telle t‘st done la situation de fait et de droit qui domine tout le 
proces: la souverainete portugaise indiscutee sur les enclaves et 
I’impossibilite de Texercer sans un droit de transit. 

La C(uir arrive a la conclusion que le Portugal est bien le titulaire 
d’un droit de transit pour communiquer avec les enclaves, mais 
avec une restriction: c]ue ce droit comprend le passage des personnes 
jjrivtkxs, dvs fonctionnaires civils et (kis marchandises en general, 
dans la mesure necessaire a Texercice de la souverainete portugaise 
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DISSENTING OPINION OF JUDGE FERNANDES 
[Tramlalion] 

The Court in part gives satisfaction to the claim of iV)rtugal. It 
recognizes that when India decided to opposci tlie communications 
between the Portuguese territories of Daman, Dadra and Nagar- 
Aveli, Portugal had a right of ])assage over Indian territory to 
ensure these communications to the extent necessary for the 
exorcists of Portuguese sovereignty over the enclaves of Dadra and 
Nagar-Aveli. But the Court takes the view that this right relates 
only to th(' transit of ])rivate ])ersons, civil officials and goods in 
general and not to that of armed forces, armed police and arms and 
ammunition. I cannot agree with that differentiation, which apjiears 
to me to be artificial and unfounded, in fact and in law. I am conse¬ 
quently in disagr(‘ement also with the conclusion reached in the 
Judgment, that India has not acted contrary to its obligations 
resulting from Portugal’s right. 


I. I have first a few observations to make. 

Underlying the present case is the (essential fact that Portugal is 
sovereign of the two enclaves of Dadra and Nagar-Aveli situated 
inside Indian territory. The Judgment rests upon that essential fact 
and it finds (a) that the exclusive authority of Portugal over these 
enclaves was never questioned 'd.nd(b) that Portuguese sovereignty 
o\ er them was recognized by the successive rulers of the surrounding 
territory, that is to say, tlu^ British from tSt 8 until 1947 and India 
after it gained its independence. 

It is evident that Portuguese sovereignty over the enclaviis could 
not have (existed all that time and could not continue to exist 
today if there wi^re no right of transit in favour of Portugal and no 
corresj)onding obligation incumbent on India; the purpose of that 
right and obligation is to ensure the essential communications with 
the enclaves to the extent necessary for exercise of the sovereignty 
upon which they depend. 

Such then is the situation of fact and of law which governs the 
whole case: unquestioned Portuguese sovereignty over the enclaves 
and the impossibility of exercising it without a right of transit. 

The Court arrives at the conclusion that Portugal is indeed the 
possessor of a right of transit for communication with the enclaves, 
but with one restriction: that right includes the passage of private 
persons, civil officials and goods in general to the extent necessary 
for the exercise of Portuguese sovereignty over these territories, 
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sur ces territoires, mais il ne coniprend pas le passage des forces 
armies, de la police armee et des armes et munitions. 

La souverainete sur un territoire quelconque implique Ic i)ouvoir 
d'y excrcer la puissance publique. Elle implique le droit et Tobli- 
gation d'y assurer, mann militari, s'il le faut, le maintien de Tordre 
interieur. Elle implique eiilin Texercice de la fonction de police. 
Comment, dans les circonstances concretes des enclaves portu- 
gaises, ce pouvoir, ce droit, cette obligation, cette fonction seraient- 
ils exerccs si un droit d’acces aux enclaves n'est pas rcconnu pour 
les forces arrnees, la police arniec et les armes et munitions? 

2. Le Portugal revendique un droit de j)assage f;lob(il f>our ce (jui 
est necessaire a Texercice de sa souverainete sur les enclaves. Plus 
d'une fois, an cours de la procedure, ses conseils ont mis en relief 
C(!t aspect de la revendication portugaise. « Ce droit — disaient-ils, 
par exemple. a Taudience du 25 septembro 1959 —, ce droit doit 
Itre envisage d'une faQon globale, j)ar rapport a son but, c\ savoir: 
assurer les liaisons avec les enclaves clans la mesun? necessaire a 
l\?xercice effectif de la souverainete portugaise sur celles-ci » (Pro- 
cMure orale (fond), voL I, p. no). 

II est vnu que les Parties ont traite separernent dans le proces 
du transit des personnes et des biens, aussi bien que de celui des 
forces arrnees, de la police et des armes. Mais cela n’etait qu'une 
methode d'exposition, pour Texamen cas par cas, dt* la pratique 
qui aurait etc a Torigine de la formation d'une coutume locale et 
n*avait autre interet que celui de demontre^r que la reglementation 
de Texercice du droit etait variable selon les diverses categories 
qui en forinent le contenu. 

Dans ses conclusions finales, le Portugal presente sa revendicii- 
tion a un droit de passage in foto et Tlnde la con teste d(' la meme 
fa^on. 

Par ces motifs je ne suis pas d'accord avec la methode (jui a etc 
suivie. consistant a analyser sej)arement la demande portugaise 
selon les diverses categories traitecis dans Tarret: les i)ersonnes 
privees, les fonctionnaircs civils, les marchandises en general, les 
forces arrnees, la police armee et les armes et munitions. 

Ces categc^ries se rapportent aux modalites de Texercice du droit 
de transit; elles peuvent intercsser sa reglementation; modalites 
et reglementation que le Portugal admet qu'elles relevent de la 
comixHeiicc^ exclusive de Tlndc. 

Pour ce (]ui est, particulierement, des forces arrnees, de la police 
armee et des armes et munitions, le Portugal a bien precise qu'il 
ne revendiquait autre droit que celui de faire passer vers les 
enclaves les i 4 ements de la force jjublique indispensables au maintien 
de I’ordre interieur, e’est-a-dire a Texercice de la fonction de police. 
«Le droit de passage revendique par le Portugal — a-t-on dit k 
Taudience du octobre 1959 — est limite sans aucun doute 
possible aux elements de la force publique charges de maintenir 
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but does not include the passage of armed forces, armed police and 
arms and ammunition. 

Sovereignty over any territory implies the capacity to exercise 
public authority in that territoty. It implies the right and the obli¬ 
gation to maintain order there, if necessary manu mililari. Lastly it 
implies the discharge; of police duties. In the particular case of the 
Portuguese enclaves, how would that authority, that right and 
obligation and those duties be exercised if a right of access to the 
enclaves were not recognized for armed forces, armed police and 
arms and ammunition? 

2. Portugal is claiming a iolal right of passage in respect of what 
is necessary for the exercise of its sovereignty over the enclaves. 
Portuguese Counsel more than once emphasized this aspect of the 
Portuguese claim. Th(‘y said, for example, at the hearing on 25 Sep¬ 
tember 1959: ‘'that right must be viewed in the round, in rela¬ 
tion to its purpose, which was to ensure liaison with the enclaves 
to the ext(int necessary for the effective exercise of Portuguese 
sovereignty" (Oral Proceedings (Merits), Vol. I, p. no). 

It is true that the Parties dealt separately in the case with the 
transit of persons and goods and also with that of armed forces, 
police and arms. But that was only a method of exposition in order 
to examine case by case the practice w'hich is said to have hni to the 
creation of a local custom and its only purpose was to show that 
the regulation of the exercise of the right varied according to the 
different categories to which the right applied. 

In its final Submissions Portugal presents its claim to a right of 
passage as a whole and India disputes it in the same fashion. 

For these reasons I am not in agreement with the method that has 
been followed of making a separate analysis of the Portuguese claim 
according to the various categories dealt with in the Judgment: 
private persons, civil officials, goods in general, armed forces, 
armed police and arms and ammunition. 

These categories relate to the ways in which the right of transit 
can be exercised, and may affect its regulation; Portugal admits that 
these ways of exercise and this regulation are matters within the 
exclusive jurisdiction of India. 

With particular regard to armed forces, armed police and arms 
and ammunition Portugal has made it plain that the only right it 
claimed was to send into the enclaves the elements of the public 
forces nece.ssary for the maintenance of order, that is, for the dis¬ 
charge of police duties. "There is no doubt whatsoever'*, it was 
said at the hearing of i October 1959, "that the right of passage 
claimed by Portugal is limited to certain elements of the public 
forces responsible for maintaining order." That duty may sometimes 
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Tordre. » Cette fonction peut 6tre, parfois, contiee a des forces c}ui 
ne tombent pas sous Tappellation ordinaire de police, y inclus a 
des elements de rarinec, rnais cela ne change pas le fait essentiel 
qu'elles exercent une fonction de police. Pour le droit international, 
ce qui compte est la fonction et non rorganisation administrative 
de la force publique, qui est une matierc de la comptHence exclusive 
de rfitat. Cette consideration est iinportante pour bien coinprendre 
la nature et le contenu du droit revendiquc par le Portugal. 

Naturellenieiit. la force publicpie se com]>ose du personnel et du 
materiel. C'est une force armee. On ne saurait concevoir un droit 
de passage pour des forces arrnees ... sans annes. 

3. La troisieme ('t derniere observation preliminaire (jue je 
voudrais faire est (pi’il me parait que le Portugal ne s*est pas adresse 
a la Cour pour obttTiir la reconnaissance d*un droit qu'il aurait eu 
dans le passe. Dans .ses conclusions finales du 6 ociobre 1959, il 
prie la Cour de dire et juger « que hi droit de passage ... existe au 
profit du Portugal ct doit etre respecie par Tlnde ». Existe et doit 
etre respecte, c'est dire, dans le temps present, le jour oil les conclu¬ 
sions ont ete deposees. 

Cc n’est pas seulement ]K)ur obtenir une satisfaction morale que 
le Portugal a introduit Tinstance. II Ta ftiit pour se voir reconnaitrc 
un droit actucl, dont il se croit toujours titulaire, mome s'il admct 
que dans certaines circonstancos son exercice pourrait etre considere 
coinme suspendu. 

4. Les faits qui ont etc deiiiontres par le moyeii crime tres abon- 
dante documentation jointe au proces, cn ce qui concerne le transit 
crelements do la force publique (mtre Damao et les enclaves, son! 
indiques aux jjaragraphes suivants. 

5. Une premiere constatation generale resulte, sans le moindre 
(ioute, de rexameii des preuves: le transit des elements de la force 
publique entre les trois parcellcs qui fornient le district portugais 
de Damao shist effectue, pour ainsi dire, quotidieimcment, sans 
aucune obstruction, depuis I'acquisition des enclaves par le Portugal 
en 1783 et 1785 jusquen juillet 1954. C est seulement a cette 
derniere dale que, pour la premiere fois dans Thistoire, ce transit 
fut empeche par le Gouvernement de IMnde. Avant cela il n'a pas 
ete revele un seul cas d'un refus de passage ii ces organes ch^ la force 
publique i)ortugaise, soit pour des elements isoles, soil pour des 
detachements plus ou moins nombreux. Voila ce qui est tres 
significatif. 

6. Le transit de la force publique fut exerce comme de droit dans 
la periode mahratte (1785-1818). 

line (les questions les plus longucjment debattues par les Parties 
dans le proces a port<i sur la nature juridique de la concession faite 
par les Mahrattes aux Portugais par un traite de 1779. 

Le Portugal soutient que ce traite lui a confore la souverainete 
sur les territoires qui forment les enclaves de Dadra et Nagar-Aveli. 
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be entrusted to forces not part of what is usually called police, in¬ 
cluding military elements, but that does not alter the essential fact 
that they are performing a police duty. From the ])oint of view of , 
international law, what matters is the function and not the admini- ^ 
strative organization of the public force, which is a matter within 
the exclusive competence of the State. This consideration is 
important to a proper understanding of the nature and content of 
the right claimed by Portugal. 

The public force consists of course of personnel and of material. 
It is an armed force. A right of passage for armed forces—with 
no arms—is inconceivable. 

3. My third and last preliminary observation is that Portugal, 
as I see it, did not apply to the Court for recognition of a right 
it claim(!d to possess in the past. In its final Submissions of 6 Oc¬ 
tober 1959 it asks the Court to adjudge and declare “that the 
right of passage ... is a right possessed by Portugal and which 
mtist be respected by India*'. ‘Ts a right" and “must be respected", . 
that is to say at the present time, on the day on which the Sub-, 
missions were filed. 

Portugal did not institute proceedings merely in order to obtain 
moral satisfaction. It did so in order to secure recognition of an 
existing right, a right which it believes that it still possesses even 
though it admits that in certain circumstances its exercise might 
be held to be suspended. 

4. The facts nigarding the passage of elements of the public 
forceps between Daman and the enclaves, facts which were illu- 
.strated by an abundance of documents filed with the Court, are 
indicated in the following paragraphs. 

5. Examination of the evidence permits of one general state¬ 
ment which is certain beyond doubt; these elements of the public 
forces passed betw'een the three pieces of territor}?^ forming the 
Portuguese district of Daman practically daily, with no obstruction 
at all, from the time wdien the enclaves were acquired by Portugal 
in 1783 and 1785 until July 1954. It was not until this last date 
that, for the first time in history, this transit was prevented by the 
Government of India, Until then these organs of the Portuguese 
public force had in no single case been refused passage, whether 
they were individuals or whether they were in more or less large 
parties. That is highly significant. 

6. In the Maratha period (1785-1818) passage of the public 
forces was effected as a right. 

A question discussed at great length by the Parties during the 
proceedings dealt with the legal character of the concession granted 
by the Marathas to the Portuguese under a treaty of 1779. 

Portugal argues that this treaty conferred upon it sovereignty 
over the territories making up the enclaves of Dadra and Nagar- 
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L'Inde conteste cette these et aflirme que la concession faite par 
le traite ctait celle ci'une tenure feodale aj)pelee saranjam ou jagir 
accordant simplement an Portugal le droit de percevoir certains 
revenus fiscaux dans les enclaves. 

La Cour donne raison a Tlnde. 

Je ne suis pas d'accord. rnais je ne vais })as allonger le present 
expose avec la discussion de ce probleme, puisque cola ne me semble 
pas necessaire pour etablir Texistence, aujourd'hui comine dans le 
passe, du droit do transit revendique par le Portugal pour sa force 
publicjiie. 

II me sutht de verilier que la Cour a constate c]ue le I\)rtugal 
est, depuis une longue date, le souverain inconteste des enclaves. 
C'est ce qui interesse pour arriver a determiner si le Portugal a le 
droit <iu'il revendi<pie. T-e mode de raccpiisition de la souverainete 
portugaise ii’a (jirune valour secondaire pour c(^tte demonstration. 
Elle existe, e’est tout ce qu*il faut retenir. 

7. Le fait (jue je m’abstions de m'arreter sur la question de la 
nature juridiciue dt' la concession oporee par le traite do 1779 en 
faveur des Portugais ne m'empeche toutefois pas dt‘ repeter 
raffirmation que j ’ai faite ci-dessus: que le transit des forces armees 
flit exerce comm(‘ nn droit dans la periodo maliratte, depuis !(' 
jour riieinc? on les lV>rtugais out pris ])ossession des (*ncla\’os. 

Mtmie si ron admet que les Portugais out obtemi des Mahrattes 
un simple mranjam, toute la documentation et h*s autorites invo- 
(luees dans le proces par le Gouvernenient de I’Inde demontrent 
qii'uiie telle tenure etait assorti(‘ de tres larges pouvoirs. Ce n’est 
pas sans raison qu’oii lui a attribue un caractere feodal. Elle ne 
conferait pas seulement au saranjamdar (le beneficiaire du saranjam) 
le droit de percevoir les revenus liscaux, mais aussi le droit et le 
devoir d'administrer le territoire dans la })lus large mesure. La 
s()uv(.Tainete du Pcsfmui restait presejue i)urernent nominale. Du 
reste, conime il a ete dernontrt^ la souverainete dans ces temps et 
dans ces lieux avait un tres faible contemu. Son attribut essentiel 
etait celui de recouvrer des impots. 

8. Par un accord de 1785, destine a regler certaines questions 
decoiilant de la remise^ des villagt;s aux Portugais, fureiit reconnns 
a ceux-ci ])leins poin'oirs sur ces villages. Pouvoirs souverains 
dirai-je; pouvoirs de saranjamdar diront ceiix qui ne partagent 
pas mon oi)inion sur la portee du traite de 1779. Peu importe. Ce qui 
interesse — et cela i)ersonne ne, j^eut le nier, en face des t(irmes 
(ixpres de Taecord de 1785 (it des sanads ulterieurs , e’est que l(\s 
Portugais ont re<;:u la pleine administration et juridiction sur les 
territoires cedes avcic les pouvoirs de perciivoir les impots, d'appli- 
quc*r la justice, de poursuivre les criminels, do maintenir Tordre, 
criitouffer les nivoltes, etc. 

II s'cTisuit neccissairement qu'en accordant ces pouvoirs aux 
Portugais, les Mahrattes leur ont implicitement reconnu le droit 
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Aveli. India contests this argument and maintains that the con¬ 
cession granted by the treaty was a feudal tenuni known as a 
saranjam or jagir granting to Portugal only the right to collect 
certain fiscal revenues in tlie enclaves. 

The Court accepts the Indian thesis. 

1 do not agre(i, but I drj not projiose to prolong this ojrinion 
by a discussion of this (|U(\slioii, since it seems to me unnecessary 
in order to establish the existence, today as in the past, of the 
right of passage claimed by Portugal for its public forces. 

It is suilicient for my purj)ose to record tlu^ Court's finding 
that l^ortugal has been for a long time the undisputed sovereign 
of the: enclaves. That is what is important in ordcT to determine 
whether Portugal possesses tlu' right it claims. How Portuguese 
sovereignty was accjuinxl is of minor importance in this demon¬ 
stration. It exists and that is all that matters. 

7. Nevertheless, the fact that 1 refrain from discussing the 
legal character of the concession accorded to the Portuguese by 
th(^ Treaty <.>f 1779 do(iS not prevent me from repeating the 
statement already made, namely that th(‘ passages of armed forces 
was excTcised as a right throughout the Maratha period from the 
very day on which the Portuguese* took possession of the enclaves. 

liven granted tliat the Portuguese obtained from the Maratha 
a simple saranjam, all the documents and authoriti(*s cited in the 
case f)y the (iovernment of India show tliat that tenures carricnl 
with it v('ry wide })owers. Then^ is good reason for ascribing to it a 
feudal character. It conferred on the saranjamdar (the holder of 
the saranjam) not only the right to collect taxes, but also the right 
and the duty to administer the territory in the widest sense. The 
IVshwa's sover(‘ignty was hardly more than nomiiuil. Moreover, it 
has been shown tliat in those days and in those territories sovereign¬ 
ty amounted to very little. Its essential attribute was the collection 
of taxes. 

8. An agreement of 1785, intended to settle certain questions 
arising out of the transfer of the villages to the Portuguese, acknow¬ 
ledged in their favour full powers over these villages. Sovereign 
powers, as I call them; saranjamdar powers, according to those 
who do not share my opinion on the scope of the 1779 Treaty. The 
point is of small importance. What matters—this no one can deny 
in view of the express terms of the 1785 Agreement and the later 
sanads is that the Portuguese were given full administration and 
jurisdiction over the territories transferred with authority to collect 
taxes, administer justice, pursue criminals, maintain order, suppress 
rebellions, etc. 

It follows as a necessity that, by granting these powers to the 
Portuguese, the Marathas implicity recognized in their favour the 
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de passage indispensable pour les cxerccr. Et cc droit ne saurait 
se liniitcr au passage dos personm's privx^s, des fonctioimaires et 
des marchandises. II fallait bicn, pour maintenir Tordre, etoiififor les 
revoltcs, etc., qiie le droit de pcissago comprenait la force publique 
avec tout ce qui liii etait iUH:.essaire pour accomplir sa fonctiou. Cola 
est logique et ne requiert plus de demonstration. Le dossier fournit 
la j^reuvo quele droit de passage pour la force j)ublique fut normale- 
ment excrce an teTn])s des Mahrattes, m^ine pour defcjiidre les 
enclaves d'incursions rnilitaires des Malirattes eux-niemes (rnemoire, 
annexes g a 13; re])li(|ut‘. annexes 42 et 43). 

Q. Alors se pose la (piestion: ce droit de transit (dans riiy})othese 
qu’il s’agirait simphrnienl de saranjam) (|u'ewSt-il devenu apres que 
les Portiigais accederent a la souverainete f:)leine sur les (*nclaves? 
Aurail-il disparu du fait de cet acces? (‘eci serait line conclusion 
absiirde. Le reiiforci'inent du titre sous kupiel les Portugais exer- 
^aient leur autorile exclusive sur les (mclaves (comme reconnait 
Tarret); ]e passage d’un titre mineur et imparfait — le mranjam — 
a un titre majeiir et ])arfa.it - la souverainete ne saurait en 
aucune fa^:on aneanlir le droit qui existait deja sous le titre mineur. 
Tout au contrair(‘, cette evolution on transformation du titn; aiirait 
porte ses ndlets dans le merntf scuis de renforcement, sur le droit 
de jiassage. Celui-ci serait de\'(mu plus dense d.ans son contenu et 
plus imperatif dans .sa force en .se transformant d’un droit destine 
a Texercice des pou\*oirs de saninjamdar en un droit destine a 
I’exercici^ d(^ la souverainete. Cost tout ce qu'il faut dirc‘ sur les 
fails et leur implication en droit dans la periode nialiratt(\ 

10. Pour ce (}ui est des jieriodes britannique et post-britannique, 
en dehors du fait (ju(‘ j’ai signale ci-dessus que le pa.ssag(‘ de la force 
publique fut toiijours exerce sans un .seiil exenij)le d’obstruction, 
il faut rapjiel(*r les faits suix ants: 

a) Avant la mise en vigiieiir du traile anglo-portugais d(' 1878, 
le transit d’eleinenTs de la force armee el de la police lu' dejiendait 
d'aucune autorisation. ('ela est admis |)ar le (iouvernement de 
ITnde au j)aragraphe 333 de la duplique, ou il (‘st dit: 

«... Le fait est ... qu'avant 1879 Ten tree des troupes ou de 
la police armee crun gouvernement sur le territoire de Tautre iHait 
regie parun accord reciproque. 11 devenait done inutile, etant donne 
Texistence de cet accord, d(^ fairc une deniande ofTicielle de passage 
et d'accorder une autorisation a Toccasion de chaque entree. » 

J'ai seulement a ohserver <jue si un tel accord existait, e'etait bicn 
un accord tacite (dont nait la coutume) puisqu'aucune trace 
n’existe d’un accord expres. 

h) L'article XVIII du traite anglo-portugais de 1878 stipulait 
que les forces armees de Tune des Parti(?s n'entreraient dans les 
domaines de I’autre en Inde sans une demande formelle a cet effet. 
La police pouvait entrer sans cette demande seulement quand elle 
poursuivait des criminels ou des contrebandiers. 
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right of passage indispensable for the exercise of those powers. 
Nor could that right be limited to the passage of private persons, 
officials and goods. To maintain order, siijipress revolt, etc., the 
right of passage had necessarily to include the public forces with 
all that they needed in order to carry out their dut}'. Tliat is only 
logical and needs no further proof. The records suj)])ly evidence 
that the right of passage for tlie public forces was normally exercised 
in the Maratha })eriod even to defend the enclaves from military 
attacks by the Marathas themselves (Memorial, Annexes 9-13; 
Reply, Annexes 42 and 43). 

9. The (juestion then arises, what became of this right of transit 
(assuming that it was only a saranjam) after the lV>rtugu('se secured 
full sovereignty over tlu* enclaves? Did it thereby disappear? It 
would be absurd to supi)Ose so. The reinforcement of the title under 
which th(^ l^ortuguese (wercised their exclusive authority ovvx the 
enclaves (admitted in the Judgment), the conversion of an accirssory 
and incomplete title -- a saranjam —into a complete and principal 
title sovereignty—could not ]>ossibly expungt' the right which 
already existed under the lesser title. On the contrary, this evolu¬ 
tion or alteration of title w'ould have been reflected by a similar 
reinforcement of tin* right of pa.ssage. This would have acquired 
a greater content and greater mandatory force in its transfonnation 
from a right for the purpose of exercising the powers of a saranjam- 
dar into a right for the j)urpose of i‘xercising sovereignty. That is 
all that needs to be said about the facts and their legal implication 
during the Maratha period. 

10. As regards the British and post-British periods, apart from 
the fact I mentioned abovci—that the passage of the public forces 
w^as ahvays effected without a single case* of obstruction—the 
following facts jiiu.st be* recjiUed: 

(a) Before the coming into force of the Anglo-Portiiguese Treaty 
of i 87<S, the passage of armed forces and police required no authori¬ 
zation. This is admitted by the (iovenunent of India in paragraph 
333 of the Rejoinder, w'hich says: 

“... The fact ... is that before 1879 the entry' of troops or armed 
police of eithcT (iovernment into the territory of the other was 
governed by a reciprocal arrangement. The existence of such an 
arrangement made it unnecessaTy for a formal request to be made 
and permi.ssion to Ije granted on each occasion of entry.** 

I need only point out that any existing agreement of this kind 
must have been a tacit one (giving rise to custom), since there is no 
trace of any exj)ress agreement. 

(h) Article XVHl of the Anglo-Portuguese Treaty of 1878 
stipulated that the armed forces of one of the Parties would not 
enter into the territories of the oth(‘r in India without a formal 
request to do so. Police might enter without that request only in 
pursuit of crimintds or smugglers. 
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Ces dispositions ii'tHaient pas, a inon avis, applicables au transit 
particulier entre Daniao ot les enclaves. Le dossier contient un nom- 
brc* considtTable de documents (annexes a la replique n^s 50 a 76) 
montrant que ce transit continua a s’exercer tout an inoins jus- 
qu'en 1890, sans besoin <raiitorisation. 

Ce flit seiilement deciTiibre 1890 (doiizt^ ans a])res la date du 
traite) cine les autorites britannicjues estimerent qu'uneautorisation 
etait necessaire pour le transit d’elements de la force armee et de 
la police portugaise entre Dainao et les enclaves. Elkis agirent de 
la sorte en represaille contre le fail que les Porlugais avaient 
dcsarnie un detachenient britannique qui avait penetre dans le 
territoire portugais de (k)a sans autorisation aux termes du traite. 

Dans la corres])ontlance tk'bangee sur cet incident, le gouverneur 
general de Tlnde portugaise declarail (|ue «k?s troupes j)ortugaises 
ne traversi.Tit jamais le territoire britannique sans autorisation 
prealable ». Mais le fait qn(‘ trois lignes ])lus bas le meme gouverneur 
general ajoute que ^(cette pratique a ete observee depuis des 
siecles », alors quele voisinage d(‘S enclaves ivvcc le. territoin' britan¬ 
nique n’avait dure que 72 ans, oblig(‘ a penser que le gouverneur 
general ne se referait point au transit entre Damao et les enclaves, 
mais au cas general de rentreii d(‘S Portugais en territoire britanni¬ 
que a partir de leurs po.ssessions plus ancieniuis dans rHindoustan. 

En tout cas, il est sigiiiticatif qiu' la police britannique, se refe- 
rant a la lettre du gomerneur portugais, aflirmait en 1891 qu'elle 
«n'avait j)as d'instructions ... pour empecher la |)olice armee du 
Gomeriiem(*nt portugais de passer sans autorisation a travers le 
territoire britannique dans Texercice de ses fonctions)). Et clle 
ajoutait: « Lc superintendent de la jK^lice du district est d'opinion 
que 1(‘S arrangements a present en viguiair devraient continuer, » De 
sa part, le commissaire du district du Nord rnanifestait son accord 
avec la police en ce que ces arrangements etaient convi^nables et 
d(^vraient etre continues » (annexes a la duplique, p. 223). Ceci 
demontn? (ju'il y avait des arrangements particuliers pour le transit 
de la police armei? entre Damao et les enclaves et que ces arrange¬ 
ments permettaient 1(‘ j^assage sans autorisation, contrairement a 
la regie de Tarticle XVllI du traite de 1878. 

c) Dans la periode posterieure a la denunciation de ce traite, en 
1892, la pratique a considerabloment varie. Par un accord de 1913, 
il fut etabli que la police de chacune des Parties i)Ouvait traverser 
le territoin^ de 1’autre moyennant avis prealable (pas d'autorisation). 
De la correspondance qui a mene a cet accord et qui est reproduite 
pag(;s 305 a 309 du volume II du contre-mernoire, on deduit que 
Taccord confirmait la pratiejue anterieure dans le sens qu'une noti¬ 
fication prealable etait suflisante. 

Un accord de 1920 (^xigeait une autorisation prealable pour le 
transit de la police armee au-dessous d'lm certain rang. (Annexe 
indienne C. n"" 56.) C/est la premiere fois que cette exigence apparait 
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These provisions flid not in my opinion apply to the particular 
passage betwecTi Daman and the enclaves. The records contain a 
large number of documents (Reply, AmuLxc's 50-76) showing that 
this passage continued to take place, at any rate until 1890, with 
no need for an authorization. 

It was only in T)(‘cernb(n' 1890 (twelve yc'ars after the date of the 
treaty) that the British autliorities c()nsidered that ])erinission 
was neci^ssary for the transit of arin(‘d troops and of Portuguese 
]X)lice between DaTiian and the enclaves. Tljey adopted this attitude 
by vyay of reprisal against the I\>rtuguese action in disarming a 
British detachment wliich had (‘nter(‘d thi^ Portuguese territory 
of Goa without jXTrnission in accordance with the trc'aty. 

In the correspondence, which i)assed with regard to this incident, 
th{‘ GovcTiior-GeiKTal of l\)rtuguese India staled that "Portuguese. 
trooi)s never cross British t(‘rritory without previous ])ermission''. 
But the iact that the same (iovernor-Cieneral adds three lines 
lower down that: "For centuries has this practice been followed", 
wluToas till* enclaves had been contiguous to British territory for 
only 72 years, obliges us to suppose that tluj (iovcrnor-Gieneral was 
not nderring to transit between Daman and tl)e enclaves, but to 
the general case of entry by the Portuguese into Britisli territory 
from their ('arlier f)ossessions in the Indian Piaiinsula. 

In '^LYiy e\'ent, it is significant that tlie British police, with 
reference to tlie Portuguese Governor’s letter, declared in 1891 that 
they had "no orders to prevent armed men of the Portugm^se Govern¬ 
ment ... from ])assing through British territory on duty” without 
obtaining iiermission. And they addtxl: "Tlu* Superintendent of 
Police is of opinion that the present arrangements should be allowed 
to continue." The Northern District Commissioner expressed his 
agreement with the police that "the ])resent arrangement is con¬ 
venient and might be allowed to continue*" (Rejoinder, Annexes, 
p. 223). This shows that there wi*re special arrangements for the 
pa.ssage of armed police between Daman and the enclaves and that 
these arrangements allowed passage without permission in dero¬ 
gation from the rule in Article XVIII of the Treaty of 1878. 


(c) In the period which followed the denunciation of the Treaty 
in 1892, the practice varied considerably. An agreement of 1913 
established that the polices of each Party might cross the other’s 
territory on previous notification (no authorization). From the 
correspondence which led to that agreement, and which is repro¬ 
duced on pages 305-309 of the Annexes to the Counter-Memorial, 
it is to be inferred that the agreement confirmed the earlier practice 
in the sense that firevious notification was all that was required. 

An agreement of 1920 made passage by armed police below a 
certain rank subject to prior permission (Indian Annex C. No. 56). 
This is the first time that this requirement was stated in an agree- 
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formiilee dans un accord entre les Parties ajires la denonciation du 
tratie de 1878. 

IJn autre accord de 1940 dispensait J'autorisation pour les effec- 
tifs de police jusqu'a dix hommes et Texigeait pour des effectifs 
superieurs. C'est le seiil accord qui fut celebre specifiquement pour 
le transit entre Damao et les enclaves. (Annexe indienne C. n® 57.) 

11. Si Ton considere done, dans son ensemble, la pratique suivie 
pendant 170 ans, on constate quo le passage des trouj^es et d(^ la 
police armee sans aiitt)risation prealable elait la regie et que Texi- 
gence d'une autorisation etait Texception. Cela ne modilie pourtant 
pas le fait qu'une autorisation etait a certaines epoques necessaire. 
Mais ce fait ne pent pas, a mon avis, autoriser la conclusion 
que Ic droit de transit n'cxistait pas. Je me p)ropose de justifier 
ce que j'aftirme. Pour h? momcTit, je mt‘ borm^ a ()l)server que Tauto- 
risation, quand ellc etait necessaire, fut toujours accordee, sans 
aucune exception, et que les Britanniques n'eurent jamais riiiten- 
tion de la n'fuser. Dans line lettre que le gouverneur de Tlnde bri- 
tannique adressa au gouvorn(*ur (li‘ rinde portugaise, le g avril 
i8gi, concernant rexigence d’une autorisation, i) disait que «il 
n'etait pas suggere que rautorisation, lorscju'elle serait demandee 
pour les hommes armes portugais, ne serait })as accordee conforme- 
ment la pratiijue suivie dans le passe (Dupliqiie, vol. II, p. 223.) 

12. L’examcn des faits revele aussi que la concession de rauto¬ 
risation toutes les fois qu'elle etait demandee, reposait sur Tidtk^ (jiie 
cette concession etait obligatoire en vertu d’un droit du Portugal. 
La variation de la pratique que nous venous d’examiner j)eut seule- 
ment prouver quo Tcxigence, a certaines epoques, d’une autorisation 
etait une prescription })urement reglementaire. 

Le Portugal revendique un droit qui (ist soumis a la reglernen- 
tation et au controle de I’lnde. La voila cette reglementation: tres 
liberale pendant une tres longue periode, i)lus stricto plus tard; 
se contentant a certaines epo(|ues d'un simple laissez-f)asser emis 
par les autorites memes dont relcvaient les forces en transit (annexe 
indienne C. n° 39); exigeant a d'autres eyioques une notification du 
passage, quelquefois prealable, quelquefois a posteriori; imposant, 
enfin, a d'autres ejioqiies, une demande d'aiitorisation formelle. 
On ne saurait soutenir que Tcxistence du droit aurait, elle aussi, 
souffert de pareilles vicissitudes. 

13. On a beaucouf) parle dans le proces de la di.stinction essen- 
tielle entre le droit et sa reglementation. ('/est une idee tellement 
elementaire qu’il ne faut pas y insister ici. Comme il ne faut pas, 
non plus, insister sur la distinction cgalement elementaire entre 
avoir un droit et etre en condition de Texercer. Mais ce qui semble 
necessaire en face dela doedrine de Tarret, c'est de rapipeler que s'il 
y a des autorisations qui sont vraiment constitutives de droits, 
il y en a beaucoup plus qui ne le sont pas. On ne saurait affirmer 
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ment between the Parties since the denunciation of the Treaty of 
1878. 

Another agreement of 1940 waived permission for police forces 
up to ten men and required it for larger numbers. This is the only 
agreement specifically concluded for transit between Daman and 
the enclaves. (Indian Annex C. No. 57.) 

II. Accordingly, if the practice followed for 170 years is viewed 
as a whole, it is found that the passage of trooi)s and armed police 
without previous permission was the rule and that the need for 
permission was the exception. That, however, docs not alter the 
fact that permission was needed at certain times. But that does not 
in my opinion authorize the conclusion that the right of transit 
did not exist. I desire to justify my statement. For the moment 1 
will only observe that, w'henever authorization was need('d, it was 
invariably granted, without exception, and that the British never 
had any intention of refusing it. A letter s('nt by the Governor- 
General of British India to the Governor of Portuguese India on 
9 April 1891 concerning the need for an authorization, said that 
it was not “suggested that i)ermission, when applic^d for in resj)ect 
to Portuguese* armed men. would not be accorded in consonance 
with ])ast practice'’, (Rejoinder, Vol. 11 , p. 223.) 


12. An examination of the facts also reveals that the granting of 
permission whenever it was requested was based on the idea that 
the grant of })ermission was obligatory by virtue of a right of 
Portugal. The variation in the practice which has just txien examined 
can pro\*e only that the necessity, at certain periods, for an authori¬ 
zation was a purely regulatory requirement. 

Portugal is claiming a right which is subject to regulation and 
control by India. We find that regulation very liberal over a very 
long period and later on more strict; being sometimes content with 
a simple pass issued bj^ the Government of tlu*, forces in transit 
(Indian Annex C. No. 39); at other times requiring notification of 
passage, in some cases made beforehand, in others afterwards ; 
and at yet other times demanding a formal request for permission. 
It cannot be argued that the very existence of the right was subject 
to these vicis.situdes. 


13. Much was said during the proceedings about the essentiid 
distinction between the right and its regulation. That is elementary 
and needs no stressing here. Nor is it necessary to emphasize the 
equally (dementary distinction between the possession of a right and 
the ability to exercise it. What docs need recalling, having regard 
to the doctrine underlying the Judgment, is the fact that, if there 
are authorizations wliich genuinely constitute rights, there are more 
which do not. It cannot be asserted that the necessity of an aiithori- 
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quo la necessite d’une autorisation est la negation memo cVun droit 
qiii lui serait anterieur. I"ne telle affirmation trouverait dans la 
science juridique un formel dementi. 

14. La notion generale d'aiitorisation se rattaclie aux distinc¬ 
tions que je viens cle mentionner entre le droit et sa rcglementation 
et entre le droit et son exercice. C'est line notion commune a toiites 
les liraiiches dii droit, mais elle Irouve son champ d’ai)plicati()ii le 
plus large dans le droit pulilic et, tout particulienMneiit, dans le 
droit administratif. 

15. L’aiitorisation I'st I’acte administratif par lequel I'aiitorite 
ecarte, cas par cas, les limitations posees par la norme juridique a 
I’exercice, ])ar un siijet determiiK\, d*un droit ou d’un pouvoir qui 
prccxistc dans le sujet lui-meme, pour (werciT unc certaine activite 
ou pratiquer un acte juriditjue, movennant a|)preciation de tel 
exercice 011 de telle jiratique par rap])ort a Tinteret public dont la 
tutelle est a la charge de rautorite » (Ortolani, dans Scritfi ^iuridici 
in onnrc di Santi Komaito, vol. 11 , p. 231). 

L’autorisalion iie cre(‘ done i)as 1 (‘ droit. Son (‘xig('n(‘(‘ ne saurait 
etre assimilee a rinexistence imhne du droit. Tout au contraire, elle 
suppose normalement Texistence d’un droit anterieur. 

« Le droit existe aN’ant 1 ’emanation de Tacte permissif », dit De 
Francesco {L'ammissione nellaclassificazionedegli atti amministrativi, 
p. 83). Et il ajoute: «L'acte administratif consent sim])lement a 
Texercice de ce qui preexiste » {ibid,, p. 88). Et il conclut: «L'acte 
de rautorite fonctionne comme condition de I’exercice du droit » 
[ibid., p. S3). 

Voila, defini dans un mot, ce qu’est rautorisation: c’est un act('- 
condition. Ce n’est pas un acte normatif ni un contra!. Ellt‘ ne 
cree pas de droits, elle en conditionne seulement rexercice. 

16. Consideree .sous un autre aspect, I'autorisation i^st un acte dc 
controle; de ce controlc^ (jue le Portugal ne refuse pas a ITnde sur 
Texercice de son droit de pa.ss.age. 

« T-e controle exerce par rautorisation — dit Donati ne vise 
qiCa rcconnaitrc et a declarer qu’une certaine conduite d’un sujet 
dc droit correspond a certaincs deterniinant(*s, nonnes, ]>rincipes 
et fins de I’interct a la satisfaction duquel tend I'acte voulu par le 
sujet. « (Cite par Ortolani, op. cit., ]). 253.) 


17. La pratique du droit confirme les opinions de la doctrine. On 
pourrait presenter un trt\s grand nombre d’exemples ou line autori¬ 
sation est necessaire pioiir I’exercice d’un droit jirfexistant, c’(?st-a- 
dire oii elle fonctionne comme simple acte-condition, ou comme 
moyen de controle de robservance des rcglements et de I’opportunite. 

Qiielques exemples suffiront. 
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zation is a negation of a right of more ancient date. Such an aflirma- 
tion would be flatly contradicted by all jurisprudence. 

14, Tlu' gcnieral notion of auth(»rizalion is linked with the 
distinction that 1 have just mentioned between the right and its 
regulation and Ix^tween the right and its exercise. Tluj notion is 
coininon to all branches of law. but finds its widest field of applica¬ 
tion in })ublic law, especially administrative law. 


15. ‘The authorization is the administrative act by which the 
authority namoves in (.*ach case the limitations imj)osed by rules of 
law upon the exercise, by a given subject, of a right or power 
already heUm^ing to the subject himself to exercise a certain activity 
or jxTform a legal act, such exercise or pc^rformance being as.sessed 
in the light of the public interest which it is the duty of the authority 
to safeguard.'’ (Ortolani in Scritti ghtridici in onore di Santi Romano, 
Vol. II, p. 251.) 

Accordingly, the authorization does not create the right. The 
necessity for it cannot be made equivalent to non-existence of the 
right. ()n the contrary, it normally pn^sumes the existence of an 
earlier right. 

“The right exists before issue of the pcTrnissive act”, I)c Fran¬ 
cesco says {Uamnmi^ione nella classificazione degli alii amminhtraiivi, 
p. 83). And he adds: “The administrative act simidy consents to 
the exercise of what aln\Mdy exists” [ihid., p. 88). From this he 
infers: “The act of the authority functions as a condition of the 
exercise of the right” [ibuL, p. 83). 

There wc have a definition of authorization in one wwd: it is 
a conditioning act. It is not an act establishing a norm, nor is it 
a contract. It does not create rights, it only conditions their 
exercise. 

16. Looked at in another aspect, authorization is an act of 
control, of that control over the exercise of its right of passage 
which Portugal admits that India j>ossesscs. 

“The control exercised by means of the authorization -says 
Donat i—is designed only to recognize and declare that a certain 
behaviour on tlie part of a subject of law is in accordance with 
certain determining factors, rules, principles and objectives of the 
interest towards the satisfaction of which the act sought by the 
subject tends.” (Quoted by Ortolani, op. cit., p. 253.) 

17. Practice confirms doctrinal opinion. A very large number of 
examples could be givcm where authorization is necessary for the 
exercise of a pre-existing right, where it functions as a mere 
conditioning act or as a means of controlling observance of the 
regulations and expediency. 

A few examples will suffice. 
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Le droit de propritHe sur un terrain implique necessairement celui 
d*y construire un edifice. Ouelles sont les legislations qui n'exigent 
pas une autorisation pour cette construction, aii moins dans les 
zones urbanisees? Encore i)lus, quelles sont celles qui nc Tcxigent 
pas aiissi pour habitor pour la premiere fois un edifice qui vient 
d’etre bati? Comme (lit D’Alessio: « celui qui obticmt une licence de 
construction n’obtient IV^ctroi d'ancun droit qu’il ne poss<:dait au- 
paravant » (Ortolani, op. cit.y p. 225). 

Le proprietaire est seul seigneur (Ians son domaine. Mais s’il faut 
a sem voisin y entrer pour cueillir les fruits d’un arhre confinant, 
celui-la nt‘ jxnit pas liii refuser son autorisation necessaire, De meme, 
si le voisin a besoin d’elever des echafauds dans la propriete confi- 
njuite pour faire une construction ( u dt.*s nqiarations dans sa proi)re 
propri(;>t(\ 11 s’agit bien hi de droits ciue le xoisin j)oss(‘de avant 
d’obtcnir une autorisation. La loi les lui reconiiait; niais la loi aussi 
fait dependre Texercice de ses droits du consentement d'autrui. Ce 
consenteinent pent etre soiimis a des conditions raisonnables, mais 
il ne pent (Hrc simplement refuse. S’il Test, le juge dcxidcra ((’odii 
civil portugais, art. 2314 et 2318). 

18. Mais il ne faut pas sortir du domaine du droit international 
et meme cle celui du droit conventionnel concernant Ic transit inter¬ 
national pour trouvcT des exemples qui confirment ce que nous 
affirmons, que Vexigence d’autorisation ne saurait etre assimiE^e au 
manque de droit. 

ig. L’lHude du professeur £douard Bauer jointe au jiroctjs par 
le Portugal afin de prouver qu’im seul cas n'est connu dans Thistoire, 
depuis le traite de WestphaJie, oil un droit de }>assage n’ait pas (He 
reconnu en faveur d’une enclave (y comjiris le transit des forces 
armees), cette etude, dis-je, montre que trois regimes ont ete adopters 
dans Ic^s traitt\s pour la reglementation de Texercice dudit droit. 

Parfois une autorisation prealable etait ne^cessaire, jiarfois une 
simple notification du passage etait suffisante, parfois (uicore une 
reglementation triis stricte et d< 5 taillee (Hait convenue qui rendait 
inutile la demande (Lautorisation. Des exemples du premier cas sont 
le traite de Munster du 24 octobre 1648 et la paix des l^yr(!mecs 
conclue le 7 septembre i65(j. Dans les deux cas un droit d(i passage 
est reconnu en faveur des troui)es de Louis XIV pour se rendre aux 
enclaves franfaises de la Lorraine et de TAlsace, moyennant une 
demande adresst'e aux souverains des territoires intermcniiaires. 
«... paleaiqite iliac regio milili, qiioties postulatum juerii lulus ac liber 
Iransitiis w. Voila la formule qui etait adoptee par le traite de Munster. 
Elle montre que, meme dans le cas d’un droit de transit accorde 
par un trait(', la demande d’unc autorisation prealable peut etre 
etablie comme condition de Texercice du droit. 

20. L’autorisation, je le r(L‘pete encore une fois, est un moyen de 
controle. D’oii qu'elle peut tHre dispensee lorsque les parties convien- 
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The ownership of land necessarily inii)lies the right to build 
upon it. What legal systems do not require a i)ermit for such 
building, at least in urban areas? It would be harder still to find 
any which do not also re(]uire a permit to occupy for the first time 
a building just erected. As D’Alessio says, “The person who obtains 
a building [)ermit is not granted any right he did not previously 
possess*' (Ortolani, op, cit,, p. 225)." 

The owner is sole lord of his domain. But if his neighbour nc^eds 
to enttT that domain to gather fruit from a tree situated on its 
border, the owner cannot refuse him tlie iiece.ssary authorization. 
So, too, it the neiglil)our needs to erect scaffokhiig in the boundary 
area between the two ])roperties in order to i)ut up some building 
or undertake re])airs on his own estate. These are rights wiiich the 
neighbour possesses Ixifore obtaining an authorization. The law 
recognizes his riglits, hut it also makes their i^xercise dependent 
ujx)n consent by another. That consent can be made subject to 
reasonable conditions, but it cannot be refused out of hand. If it 
is, tlie courts will decide (Portuguese Civil Code, Articles 2314 and 
2318). 

18. There is however no need to go beyond international law or 
even beyond treaty law in connection with international transit in 
ord(T to find instances which confirm what is here asserted, namely 
that the necessity for an authorization cannot be assimilated to 
abstuce of a right. 

ic). The study by Professor Edouard Bauer submitted to the 
Court by Portugal in order to show^ that there has not been a single 
ca.se in history, since the Treaty of Westphalia, where a right of 
I)assagci was not recognized in favour of an enclave (including the 
pa.s.sage of armed forces), that study, I say, shows that treaties have 
adopted three systems for regulating the exercise of that right. 

Sometimes a prior authorization was necessary, sometimes a mere 
notification of passage was enough, sometimes again very strict and 
detailed regulations were agreed upon, which made the request for 
permission unnecessary. Examples of the first case are tlie Treaty 
of Munster of 24 October 1648 and the Peace of the Pyrenees 
concluded on 7 Siiptember 1659. these cases a right of 

pas.sage was recognized for the passage of Louis XIV's troops to the 
French enclaves of Lorraine and Alsace, subject to a request for 
permission being addressed to the rulers of the intervening territo¬ 
ries. 'C.. pateatque iliac regio militi guolies poatulatum juerit tutus ac 
liber transitus'\ Such was the formula in the Treaty of Munster. It 
shows that, even where the right of transit is granted by treaty, the 
request for previous authorization may be laid down as a condition 
of the exercise of the right. 

20. Authorization, I repeat once more, is a method of control. It 
follows that it can be dispensed with when the Parties agree to 
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nent cretablir un autre moyen dc controle qiii soit egalomcnt officace. 
C est le cas de la convention gcrmano-polonaise conceniant la liberty 
de transit, signee a Paris le 21 avril 1921. Le transit militaire entre 
la Prusse orientale et le reste de rAllemagne, a travers la Pologne, 
y est reglernente avec une telle rigueur et un tel detail que toute 
autorisation devenait inutile. 11 y aiirait un train militaire une fois 
par semaine })our le personnel et un autre, different, ])()ur I’anne- 
ment. Tout tlait strictement regie dans les noinbreuses dispositions 
de la convention conceniant cette niodalite du transit. Et nonobs- 
tant il (Hait prescrit; Les autorites alh'inandes seront ti;nu(*s 
d'annoncer aux autoriles polonais(*s le depart de cc train an moins 
24 luuires avant sa mise en inarche. » 

21. Examinons maintenant deux exemples d’line date plus 
recente. 

La conxention de Chicago du 7 decembre 1044, n laquelle ont 
adhere presque tout('s les nations, etablit dans son article 5: 

Chacjiie Etat contractant convient que tons Jes aeronefs d(‘.s 
autres Etats contractants qui ne soul pas employes a des services 
aeriens internationaiix reguliers ont le droit de pthielrer sur son 
territoire, 011 de le traversiT en transit ... sans ax'oir a pbte.nir une 
autorisation prealable ... sous re.servt^ tin droit ])our I’Etat survole 
d’exiger un atterrissage. Neanmoins, chacjue Etat contractant se 
reserve, pour des rai.soiis de securite de vol, le droit d’(ixigt*r ([ue les 
aeronefs cjuidesirenjntsurvoltir des regions inaccessibles ou non poiir- 
vues de facilites ade<]uates pour la navigation aericnine snivtMit les 
routes prescritcs on obticnncnt une (inlonsution sped ale, 

On \’()it (lone que le droit dc transit aeric-n est reconnu mais sous 
iiiK* reglementation et un controle. (\*tte iTgleinentation et ce 
controle comjiortent dans tons les cas 1 (* droit j)oiir TEtat survole 
d'(*xiger un atterrissage et, dans d(\s cas .sjxk-iaux, une demaiuhi 
d'antorisation pirealable. Cette exigmee d’autorisation ne signifie 
pas que les at'ronefs etrangers n’ont pas le droit dc‘ survoler les 
'< regions dtqx)iirvu(‘s de facilites adt‘(]uat(\s jxiiir la navigation ae- 
rienne », elle signiiie seulenient que raulori.sation pent etre nxjuisc^ 
pour Texcrcice de ce droit. 

22. l.'n autni exemjile nous est donne par la Chartc elle-meimi. 
Dans son article 43 il est prescrit: «Tons les Membres des Nations 
ITiies ... s'engagent a inettre a la disposition du Conscdl dt.^ vSc^curite, 
sur son invitation et conformc^ment a un accord special 011 u. des 
accords spciciaux, les forces armc^cs, Tassistance et les facilities, y 
compris le droit de pannage, necessaires au inaintien de la paix et d(? 
la s(:;curite internationah^s. >; T.es forces au service des Nations ITnies 
ont done un droit de passage sur les territoires des £tals Membres. 
Est-ce qu(^ ce droit peut s’cxiTcer sans autorisation de TEtat du 
transit ? Point du tout. Il faut un accord special auquel cet Etat soit 
partic. Mais celui-ci ne .saiirait licitement refuser a ])articiper a cet 
accord sans une raison (|ue le Conseil de Securite considere comme 
valable. 
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establish another (equally effective means of control. A case in point 
is the (jerman-Polish Convention on Freedom of Transit signed in 
Paris on 21 April 1921. This Convention regulated military tramsit 
across l\)land between Fast Prussia and the rest of Germany so 
strictly and in such detail that any authorization becaiiK' unneces- 
sary. Provision was made for one military train once a week to 
carry j)ersonnel and for another train to (*arry arms and ammunition. 
The whole matter was strictly regulated in the numerous clauses of 
tl)(^ Convention governing this form of transit. Neverthel(‘ss it was 
provided that “the (hTiiian authorities shall notify the Polish 
authorities ol the de})arture of this train at k'ast twenty-four liours 
before it starts”. 

21. Fet us now consider two more n^cent instances. 

T 1 k‘ Chicago Convontion of 7 December 1944, to which nearly all 
nations have acceded, lays down in its Article 5: 

“Kach contracting Stale agrees that all aircraft of the other 
contracting Statens, being aircraft not engaged in scheduled inter¬ 
national air serviavs, sliall havt? tlie right ... to make flights into or 
in tiansit non-stop across its territory ... without the necessity of 
obtaining prior ])(Tinission ... subject to the right of the State tVowii 
over to require landing. Each contracting State nevertheless re¬ 
serves the right, for rea.sons of safety of flight, to require aircraft 
desiring to proceed over regions which are inaccessible or without 
adequate air navigation hicilities to follow prescribed routes or to 
obtain s/^ecud permission for such flights” 

It can therefore be seen that the right of air transit is recognizcul, 
but subject to regulation and control. This regulation and this 
control in every case include the right of the State flown over to 
re(juire landing and, in special cases, an application for prior })eT- 
mission. This reijuireinent of })ermission does not mean that foreign 
aircraft have not the right to fly over “regions without adequate 
air navigation facilities”, it means only that aiithorization may be 
required for the exercise of that right, 

22. Another instance is fumi.shed by the Charter itself. Article 43 
provides that: “All Members of the United Nations ... undertake to 
make available to the Security Council, on its call and in accordance 
with a special agreement or agreements, armed forces, assistance 
and faciliti(is, including rights of passage, necessary for the purpose 
of maintaining international peace and security.” The forces in the 
service of the United Nations have therefore a right of passage over 
the territory of Member States. Can that right be exercised without 
the permission of the State passed through? Certainly not. A special 
agreement is needed to w-hich that State is a party. But the latter 
cannot lawfully refuse to subscribe to that agreement unless for a 
reason wdiich the Security Council deems valid. 
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23. Je crois avoir ainsi prouvo ma these qiie rexigenco crime 
aiitorisation p^oiir faire passer des forces de police ou autres i 
travers un territoire etraiiger n'est point du tout incompatible avec 
Texistence d’un droit do passage anterieiir a cctte autorisation. Et 
cola signifie de toute evidence qiie la faculte, pour TEtat du transit, 
d'exiger une autorisation avant quc son territoire soit traverse 
n’implique pas nix'essainmient le pouvoir discretionnain^ de Tac- 
corder ou de la refuser. 

Ayant pour but de constater quo les conditions reglementaires 
dont depend TexcTcice d’un droit sont satisfaites (‘t que. dans chaque 
cas d'(\spece, il ri’est pas porte atteinte a un interet legitime de celui 
a qui elle est demandtV, rautorisation implique un pouvoir d’appre- 
ciation niais non j)as un jxnivoir discretionnain*. Si ces conditions 
sont remplic'S et si ces inUVets legitimes ne sont ]ias sacrifiAs, rauto¬ 
risation doit etre concedee. La competence de celui qui autorise doit 
s*exercer en viie des jins jxnir lesquelles cette competence lui <ist 
accordee. «II y a une fonl(‘ de cas - dit Haiiriou — ou, jxujr 
rexercice d’un de leurs droits, les administres sont obliges, par la loi, 
de demander a I’administration des autorisations...; I'administra- 
tion cst obligee par la meme d'accomplir I’acte qu'on lui domande... » 
[Prms de droit adminhiratij ct dc droit public, 12"'*^ edition, p. 357.) 

Dans le cas d'cspecc rexigence. a certaines epoqiies, cl’inu* autori¬ 
sation pour le passage des elements de la police et de la force arrncM' 
etait dictee exactoment par les inemes consicUt'ations de sck'urite » 
dont })arle I’arret a })ropos de certaines restrictions qui furent 
imposees au transit d(\s marchandises. On ne v’oit pas ])our(iuoi les 
restrictions baseos sur de telles considerations sont compatibles avec 
un droit de transit pour les mnrchandis(‘s et non pour d’autres 
modalites du transit. 

24. Si I'on considere la nature meme du droit de transit ])our des 
forces arnuxis et les reflets qiril pent a\'oir sur la defense et Tordre 
public du territoire traverse, on n'aura aucuni* difticulte a com])ren- 
dre. qu'une autorisation ou autre forme equivalentt* de controle soit 
ntx'essaire a son exercice, meme lorsqu'il est etabli par un traite. 
On pent mem(' dire ciue Tautorisation est inherente a cette sorte de 
droit, a moins qu clle ne soit ecartee par un accord entre les j)arties. 

En effet, le veritable objet du droit de transit est iVtUre aiiiorise 
d passer, qu(‘lle que soit la forme de Tautorisation, expresse ou 
tacite. 

Le droit de transit n'est pas un droit reel que son sujet possede 
directement, per se, sur le territoire a traversiir. C*est un droit 
personnel auquel correspond, de la part du sujet passif de la re¬ 
lation juridique, une obligation personnelle qui peut Stre envisagee 
soit sous son aspect posit if de facere (accorder une autorisation), soit 
sous son aspect negatif de non facere (ne pas s'opposer au transit). 
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2 j. I tliink I have now proviid my point that the need for an 
authorization in order that jxdice or otlier forces maj' pass through 
foreign tiTritory is in no way incompatible with the existence of a 
right ol j)assage of older date than tfiis authorization. This clearlv 
means that the right ol tht^ St*ite passed through to reipiire an 
authorization before* its t(rrritory is traversed does not necessarily 
imply a disen*tionary power to grant the passage or refuse it. 

Its purpose being to establish that th(* conditions regulating 
exi'rcise of right are satisfied and that in each case no injury is 
don(* to th(‘ lawful int(;rests of the jiarty whose authorization is 
re(]nested, the authorization implies a power of a})praisal. but not 
a discridionary power. If those conditions arc* met and if those* law- 
lul interi'sts are not sacrificed, the authorization must bt* granted. 
The jurisdiction of the authorizing party must be exercised with a 
view to tin* j^urposes for whicli it was conferred. “There is a multi- 

tilde of cases—says llauriou.in which, for the exercise* of one or 

anothiu* of their rights, the g<)\'erned are obliged by law' to ask the 
government for authorization...; the gov(*rnment is thereby obliged 
to perlorm tli(‘ act asked of it...“ (/Ver/s dc droit admimdraiij et de 
droit public, edition, p. 357.) 

In the pr(*s(‘nt case, the recpiireinent at certain times of authori¬ 
zation for the passage of eleim*nts of the police and armed forces 
w'as dictati*d by ])recisely tho.st? “considerations of security’* referred 
to in the Judgment in c()nnection with certain restrictions impchsed 
on the transit of goods. It is difficult to see wiiy restrictions based 
on such considerations should be compatible with a right of transit 
in r<*s}>ect of goods and not in rc'spect of other categories of transit. 


24. ^\’hen w'e consider the ^'ery nature of the right of transit for 
armed forces and its possible r(*percussions on defence and juiblic 
order in the territory passed through, wr shall have no difficulty in 
understanding that an authorization or equivalent form of control 
is neces.sarv for its exercisi;, even vvh(*n the right is established by a 
treaty. It may even be said that the authorization is inherent in 
this kind of right unless it is excluded by agreem(*nt between the 
Parties. 

In fact, the true subject-matter of the right of transit is the 
aiithori.zafion to pass, in whatever form, exjness or tacit, that authori¬ 
zation may be. 

The right of transit is not a real riglit, jxjssessed by tlu* subject 
directly per sc, in the territory to be jiassed through. It is a personal 
right, and the pas.sive subject in tlie legal relationship has a corre¬ 
sponding personal obligation, which may be regardcxl either in its 
positive, aspect of facere (granting an authorization) or in its negative 
aspect of non facere (not op])o.sing j^assage). 
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Ainsi se conrilii* parfaitrnient la suprcmatie tcrriloriale do TEtat 
dll transit avoc I'obli/^^ation d’v consontir. 

25. On a aiissi >oiitenu epic le transit des olomonts do la force 
arinoo o( do la ]x>lice portugaiso vers les enclaves n'etait pas 
])rati(iiio a titro tic droit, ])uisqii'il s’oxer^ait sur une bas(; de reci- 
])r(>cito, c’(\st-a-diro lai ochango do la faculto reconnuo aiix tdemonts 
do la force arinec' et de la police britanni(]ues do traverser le territoire 
portugais lorsciu’ils on a^'aiont bosoin pour se deplacer outre deux 
points d(‘ lour jiropre territoire separes par tcTriloire ])ortugais. 

|e no saurais accepted* I’idtn* (pi’i! n’v a ]^as de droit oil il y a reci- 
procit(\ La i)lupart des droits reconnus (‘litre les nations reposent 
sur une base d<‘ roci]U‘ocit(', sans (]u’ils iierdent, de ce fait, leur 
v('ritable caractiTo de droits. La recii^rocite non siailement n'est 
])as incompatible a\ ec (‘ux, inais olio est la condition UKane de leur 
eflicacite. Le droit qui' le Portugal rovendi(jvu‘ pour soi est exac- 
tenieni le intone quo celui (|u'il roconnait a rindepour coniinuniqui^r 
avi'c snii enclax'e Mochwal situee a rinterieur dii territoire 
portugais. 


TI 

2b. Le J\>rtuga.l invocjue coinme tit res de son droit le traite de 
1779, la contume locale, la coiitume gt'neralo et les j>rinci|)es gc'^ne- 
raiix du droit. 

27. Du traite de 177c) j'ai dit assez aux |)a.ragraphes b a 9 ci- 
dessiis. 

Je considere (ju’en vertu d(* ce traiti* et d(‘S accords qui It? coinple- 
leront. le Portugal re(;ut la pleino soineraineti' sur les enclaves et, 
ax ec ellc, le droit implicite et nt‘Cossaire d’v accede r. 

Mais si je me jilace dans la position (]u’a ado])t('*e la majorilo de 
la ( our, e’est-a-dire (|u’il n’v (‘ul pas de ce.ssion dr* .souviTaiiH'to mais 
sim])lement concession d'un sannijatn, je ri’eii arri\e pas moins a 
la conclusion (]u’un droit de transit fut iinplicitement confcTe aux 
Portugais ])()ur Texercice des ])ouvoirs d'aclministration, de police, 
etc., (|ui leur furent octroyes. Et je ne jk*ux pas cornpnmdre que 
la transformation du saranjam en souverainidt'. dans la periode 
britannique, cut fait dis])araitre le droit d’acet's aux enclaves. 

28. Pour ce qui est de la coutume locale, j’ai peut-etre deja dit 
tro]). 

Je ne vois j)as })Ourqiioi celte coutume serait la source (run droit 
de transit pour les ])er.s(umes privees, les fonctionnaires civils et les 
marcliandi.sesengen('ral,(H ellene 1 <* serait pas (Pun droit d(i pa.ssagc 
})Our k‘s forces arm('*es, la police anni'e et les armeset munitions. Si la 
raison en est qiu* ce j)assag(‘ dependait j^arfois d’une autori.sation, 
je crois avoir inontn'i (jue ('ctte raison n’est pas appuyt^e ni par la 
tluk.)ri(‘ ni i)ar la pratique du droit. 11 y a meme tin motif plus fort 
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In this way the territorial sovereignty of the State ])assed through 
is entirely consistent with tlie obligation to allow passage. 

25. It has also been conten(li‘d that tlu'. transit of elements of 
Portuguese armcxi f(>rc(‘S and i>olice towards the enclaves was not 
(‘xercised as of right, on the ground that it was exercised on a basis 
of n^ciprocity, i.e. in considi^ration for the recognized right of ele¬ 
ments of British arm^‘d forces and police to cross ]V)rtuguese ter¬ 
ritory w'hen they had to move between two points in their own ter¬ 
ritory separated by PortugiK'se bmtory. 

1 am unable to acc('j)t the view that th(‘re can be no right when 
there is reciprocity. Most of the* rights recognized betwecii nations 
rest on a basis of rciciprocity; they do not ther<*by losci their real 
character of rights. Not only is rc^ciprocity not incornjxitible with 
such rights; it is the very condition for their effc'ctix eness. The right 
which Portugal is claiming for itself is exactly the same as the right 
Portugal recognizes India to j>ossess for the |)urj)oses of communi¬ 
cating with its enclave ol Meghwal sitLiatc'd inside P^)rtuguese 

territory. 


11 

2b, [Portugal invokes as the titles of its right thi' Treaty of 1779, 
local custom, gc'neral custom and the general principles of law\ 

27. 1 have said (aiougli about the 1779 rreaty in })aragraphs 6 
to 0 above. 

1 consider that in virtue' of this Treaty and of its supplerncnitary 
agreements Portugal rc'ceivc'cl full sovereignty over the enclaves 
and, with it, the inn)licit and lUicessary right of access to them. 

Even if 1 take uf) the position adopted by the majority of the 
Court, namely, that there wtis no transfer of soven'ignty but only 
the granting of a. sarunjavi, 1 still come to the conclusion that a 
right of transit w-as by implication confcTred u};)on the Portuguese 
for the exercise of the powers of administration, jKJice, etc., which 
were granted to them. And 1 cannot see that th(^ conversion of the 
saranjam into so\'ereignty, in the l^ritish })eriod, caused the right 
of access to the enclaves to disappear. 

2S. W’ith regard to local custom 1 have perhaps already said too 
much. 

1 do not see w hy that custom should bv the source of a. right of 
transit for private persons, ci\’il officials and goods in general, and 
not be so for armed forces, armed }K)lice and arms and ammunition. 
If the rea.son for this is that the latter passage di'pended at times 
upon an authorization, J believe that 1 have shown that this n'ason 
has no support in either the theory or the ])ractice of the law. There 
is an even stronger reason wdiy' the right of passages should be 
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poiii- (|ue Ip droit de passage suit recorinu pour les forces arinees, la 
police armee el les arines et nuinitions (|ue ])oiirles i)(‘rsonnes privees 
et les inarchandisi*s en general. Le droit pour ces deux deruieres 
categories t*st reconnn en vithi do la souvcraiiietv portugaiso sur 
les enckn es. ( ette soiiverainete tst la cause et aussi le l)ut dii droit. 
Sans elle, celui-ci n'existt*rail pas. Eh bien! le droit pour les forces 
arrnoes, la ])olice aruitV et les arines et nuinitions est beaucoup 
plus lie, puisciue beaucoup plus iiecessaire, a rexisteiice d(' la. souve- 
rainete (pu* celui ])our les j>tTsonnes prix ees ot les marchandises. Et 
c’est j>(>ur(|uoi tandis que celui-ci a fait, parfois, robjel de ctTtaines 
])rohibiti<>ns concernaiit des marchandises determin&’S (le sel, Tal- 
cool et l(*s produits destines a la distillation), \'oire d’une int(Tdictioii 
geiierak* pentlant la diM iiiere guerre, le transit |)oiir les forces annet?s 
neful jamais j)rohilxk .Vest cepasillogitjueque, })()ur les categories les 
plus attacliees a la soiiverainete, ]>our celles (jui n’ont jamais souffert 
une prohibition, le droit suit considere comme inexistant alors ([ue, 
pour les autres categories, son existence' ne soiileve pas de doiite? 

29. I n point sur k'cpu*! je ne suis pas d‘accord avec la majorite 
de la Cour est (pie rtwamen dt* la prati(pu‘ (jui s’(‘st etablie entn* 
les Parties an ('ours du teni])s, c'est-a-di^^ la coutume locale, soil 
suffisant pour trancher raftain*. II le serait si. sur la base simplemeiit 
di‘ cet exarnen. la Cour as'ail considere la demande |)ortiigaist‘ dans 
son ensemble comme fondec*. .Vlors il ne faiidrait pas, \Tainient, 
])erdre (!<' leinps a ch(*rcher imi' conlirmation de eette conclusion 
dans les litres generaii.v invocjues par le dernandeur. 

Mais ce n’est pas le cas. La d(x:ision a kupu'lle on (‘st arri\'e 
entraine une am|)UTatioii essentielk' an droit re\endi(jue par le 
Portugal. Et si, comme e'est la these de celui-ci, aiicuii des titres 
n’exchu le.s autn's, })uis<pi'aii c«»ntraire ils se contirmt'iit et se ren- 
forceiit rvciprocpiement, il faiit poursuivre rexarnen sur la base des 
regies g(!'n<hal(‘S in\(K[iu'vs par le dernandeur pcnir que justice lui 
soit rend lie. 

II est vrai que le droit jiarticiilier (kh'oge, en regie, au droit 
g(!uieral, mais donrier comme acfjuis que, en i’espere, li' droit parti- 
culier est difterent du droit general, e’est tomber dans une petition 
de principe. D’autre ])ar1, cette regie n*est pas sans exceptions. Le 
droit g(hieral cego/.v Pemporte sur tout droit particulicr. Et les 
principi'S generaux dont je ferai mention plus loin constituent de 
veritables regies de ins cozens auxiiuelles il ne saurait etre deroge 
j)ar line jiraticpie ])articiiliere. 

30. I ne raison d(* poicls pour <pie Pexamen des titres generaux ne 
soit pas t^carte a priori, e'est le nMe ties important qu'ils ont joue 
dans I’argumentation de.s d(nix Parties. 

Les conseils du Portugal ont insisle sur [’importance predomi- 
nantt* (pi’ils y attachaient. A Paudience du 30 si'ptembre 1959, le 
professeur Ihninjuin Pa fait remarcpier dans les termes que void; 
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recognized for armed forces, armed police, arms and ammunition 
than for private^ jhtsous and goods in general. The right for these 
two last cat(^gories is recr>gnized in virtue of Portuguese sovereignty 
over the i*nclaves. That sovereignty is the cause and also the purpose 
of the right. Without it the right would not exist. But the right for 
armed forces, armed yxdice and for arms and ammunition is much 
more closely linkc^d, Ix'cause much more iiec(*ssarv, to tlie existenc(i 
of sovereignty Ilian is the right for private ))ers(>ns and goods. And 
this is why, although the* last-mentioned categories were sometinu's 
the subject of jmihibitions in ri'spect of specific commodities (salt, 
]i<|uor and ])roducts for distillation) and were even altogether Ixinned 
in the last war, passage of arnuxl forces was nev(‘r forbidde'ii. Is it 
not illogical that the right shouhl b(‘ considered not to exist for 
categories most closely a.ssociated with sov(T(‘ignty and which have 
never been jirohibited, while its rxistenct* in thr'^cas** of tht‘ other 
categories occasions no doubt? 


2(). A ])oint n|)on which I do not agree with tlio majority of the 
Court is that an examination of the practice established Ixdwc'en 
the Parties in the course of history, namely, local custom, is sufficient 
to settle the case. That would tx' so if, on tlie basis of that exami¬ 
nation only, the (.'ourt liad coiisider(‘d the Portuguese claim as a 
\\'hoh‘ to be founded. In that (xase it would certainly not be necessary 
to waste time seeking confirmation of that conclusion in the 
geiuTal titles invoked by the A])plicant. 

P>ut this is not the cas(‘. The decision arrived at inx’olves a vital 
am})uta.tion of th(‘ right claimed by J\>rlugal. And if, as Portugal 
argues, none of the titles exclude the others, but, on the contrary, 
all confirm and n^inforce <‘ach other, the examination must extend 
to the general rules invoked by the Ap})licant if justice is to be 
done. 

It is true that in principle sj>ecial rules prevail over general rul(‘S, 
but to take it as establislied that in the pn‘sent case the particular 
riil(‘ is different fr(mi tlie general rule is to beg tht* question. More¬ 
over, tluTe art* excei)ti()ns to this principle. Several rules co»enles 
prev^ail over any special rules. .\nd th(* general ])rinciples to which 
I shall refer later constitute true rules of ins cegturs', over wiiich no 
special practice can ])r(*\ail. 


30. ;\ w^eighty reason why examination of the gi'neral titl(‘S should 
not be rejecteci a priori is tlu* very important part tliey ])]aved 
in the arguments of the two Parties. 

("ounsel for Portugal emphasized the outstanding importance 
tht'y attached to them when Professor Bourejuin said at the ht‘aring 
of 30 Se])lember 1959: 
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<' Mo sera-t-il permis do comincticer col expose en rappelaiit a la 
Goiir riniportanco quo le droit international general revet dans 
notro argumentation? 

II cfi conslitiic la base essentielle. 

Coinine M. lo doyen Telles I'a dit avec raison, les litres particiiliers 
quo nous faisons ^*al<>ir reposent, on derniere analN-se, siir dos 
regies gcMioralos. Ils n‘on sont (jn’uno a]>i)Iication. qn'uiie manifes¬ 
tation concrete. El j'ajoute quo, memo s'ils n'cxistaient pas, 1 (' droit 
de ptissage dn IVirtugal n‘en serait pas rnoins incontestable. >* 

31. ('oiniiK* titles generaiix du droit tpril revendicjiie, le Portugal 
irnoque la C(»ntiinie generale et los princip(‘S generaiix dii droit. 

3J. I-Vxanii'ii de la sitiuitioii qiii s’est \'erifiee an coiirs de 
riiistoin- i‘t (|Lii so verilie aiijounriiui, dans toutes les enclave.s 
connues, a j)roiive <|u’une |>r;iti(jue constante et iinift>rme s'est eta- 
blie entre les Elats dans le .sens de reconnaitre an souverain d’nne 
encla\’e le dniit de transit nec(\ssaire a ri‘xercice de sa .sonverainete. 
( ela ro\ ele, sans po.^sihilite de coiUt'Slation, I’l'xisteiire (rniU‘ regie 
genoral(‘ coiituiniere (jui serait. a idle .seiib*, .sui'lisanti* pour fonder la 
pretention du Portugal. 

33. roniine princi|H:s geiieraux de droit le !\>rtugal a invoijue 
deux ordros dc* princi})es: 

a) celui (jui .se degage de la confrontation des legislations internes 
des nations cix ilisees, en ce (|ui eon(T*rne 1(‘ droit d'acces a un 
fond.s encla^’e; 

h) ((‘Ttains [)rin(:ip(‘s fondamentaux inlierents a la structure 
rneivie du droit international. 

34. Pour ee cpii est du j^reinier des j)riucij)es invo(jues, il a ete 
demoiilre ])ar Line etude de droit ('oiiipare' par le professeur Max 
Rboinstoin, (jui tigun*. aii j>roces, que dans tout(\s les legislations des 
nations cit ili.sees, 1<‘droit d’acces a uii fonds enclat e est rcconnuau 
b(melice de .son ])roprietaire. 11 rur s’agit de dressc'r aiiciiiie .sorte 
d’analogie entre la projuiete iT la .sonx i rainete. non ])lns d(‘ traii.s- 
porter line regie de droit interne dans le doinaine dii droit inter¬ 
national. 11 s'agit de verilier qu'il y a uiu’ raison ])rofonde, (Uiracinee 
dans la conscience juridi(]ue de tons les peuples, |)our admettre 
comine necessaire (logi(jueinent el praticiuement neces.sainO la 
reconnai.ssance d’lin droit d(! pa.ssage a celui qui a line ciTtaine 
capacite juridi(|uc' a exercer dans un es])a.ce auquel il tk* p<‘Ut pa.s 
acc(Vl(‘r sans emprunter Pespace reserve a autrui. S’il h’n' a pas la 
un principe gentTal de droit egalenient valable r\ pour le droit 
interne et pour le droit international, an sens de 1’article 38 du 
Statut de la ('our, alors e’est qu'il n’y a pas d(* j)rincipe.s .satisfaisant 
aiix conditions de cet article. 

35. II y a linalemeut les jiriucipes generaux de droit que le Por¬ 
tugal a invoqiies coinnu* elant inlierents a I’firdre juridiqiu* inter- 
natifuial. Ouelle que soil la position dfictrinale qii’on ])reniie a 
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I may l>e allovvcfl to begin l^y n*calling to ttic ('ourt the impor¬ 
tant place in our argument reserved for general iiiteriiatioiuil law. 


It constitutes the very basis of that arf^mneni. 

As M. Idles rightly said, the |)articiilar titles we invoke rest in 
the last resort upon general rules. 'I'hev are an application, a con¬ 
crete illustration, of those rules. T may add that , even if they did 
not exist, Portugars right of passage would be no less indisputable.” 


31. Portugal invokes general custom and the general ])rinciples 
of law as the general titles of its claim. 

32. A study of the situation found to exist throughout liistory. 
and wdiich is to b(‘ found existing today, in all known enclaves has 
sliovvn that a uniform and consisKmt practice has becm established 
bet\ve<m States in favour of n^cognizing that the sov(Teign of an 
enclave has the right of transit necessarv’ for the exercise of its 
sovereignty. That show's, beyond any ]>ossible dispute, that tliere 
is a general rule of custom which would alone sutiice to establish 
th(‘ Portuguese claim. 

33. As general principles of law. Portugal invok(xl two kinds of 
principle: 

(a) the principle deriving frojn a com])arison of the municii)al 
laws of civilizi'd nations in the matter of right of access to 
enclaved j)rojxTtv; 

(h) ('crtain fundanu*ntal ])rinciples inherent in the v(Ty fal)ric 
of international law, 

,54. As regards the lirst of these principles, it was shown by a 
study of (oniparative law by Professor Max Kludnstein, filed wdth 
the ('ourt, that th(‘ laws of all civdlized nations rccogni/A' the right 
of access to enclav(*d |)roperty in favour of its owner. No sort of 
analogy needs to be drawm between ownership and sovereignty, 
nor is it nec(‘.ssarv to transfer a rule of municipal law' to the field 
of international law'. What has to be ddermined is wdiether there 
is not a reason deeply rooted in the legal consciousness of all peoples 
for admitting, as a logical and practical necessity, the recognition 
of a right of ])assage to one who has a certain legal capacity to 
exercise in an area to wdiich he cannot hav(' access without using 
an area reserved for another. If that is not a general principle of 
law, valid alike in municipal and international law% within the 
meaning of Article 3iS of the Statute of the ('ourt, then no principles 
will meet tlu' conditions of that Article. 


35. Lastly, there remain the general principles of law invoktxl 
by Portugal as inherent in the international legal system. W'hatever 
view' may be held in regard to these princi|)les, whether they are 
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Tegartl de ces princijips, (|ii\)n les considers cornme des emanations 
du droit natund, on commo des regies coiitnmiiM'es, on comtne des 
}>rincipes constitiitionnels de la coniiniinante jiiridiqiie internatio- 
nale, on eoinme des |)rincip(\s dednits directement de TidcV dn droit, 
on commo des principes consentis par les Etats dn fait memo qu’ils 
sont membres d’line coinmnnante juridicpie, (jnelU* (pie soil, dis-je, 
la position de cliacMin a I'egard de Torigiiu* ot dn fondement do ces 
|)riucip(\s, tout le monde est d'accord pour acceptor l(*nr existence 
ft liMir application commo source^ do droit ])ositif. 

5(1. Le tout premier de ces princi]>es ossentiols esi le respect 
reci]>ro(|ne des soin'orainotes. ('e principe n’a })as senLmiont im 
coiitonu negatif dans 1(‘ sens de la non-int(‘r\ ention dt\s Ktats dans 

10 domaine restavo a la. competence Territoriale des antros iitals. 

11 a aiissi 1111 ( (mtemi positif dans sens (jiie ton! Etat >. consent a 
line cortaine restriction de son action dans Finteret de la lilxTte 
d action garantie a tons les antros Etais (Oppenln'ini-Lanter- 
pacht, par. 11 j.) 

37. Dans 1 (‘ cas (jiii nons occupe, il y a face a fa('e d(‘nx sonve- 
rainetes: (a*lle dn Portugal siir les enclaves (‘t ccdle de Flnde sur 
le territoiri' circoinoisin. La subsistanco (k‘ la ])romieri^ depend 
absolnnu'nt du fnaintien des communications tmtn* It s (‘iiclaves et Jo 
reste du territoirt' de ]’F 3 al dont olios sont partie integrante. Et 
piiis(]LFune obligation essontiello de la soiiveraineto est le rnainti(*n 
de Fordre dans le ttTritoin' oil elle s’exorce, ces communications 
doivent, necessairement, compreiidre le i)assage des elements do la 
force public.]lie necessaires a cet effot. Itrnjx'chiT cos communications 
indispensables no serait jias respt'ctiT la sonx'orainete tjui on depend. 
Co serait Fetonffer. 11 n'v a pas do grosse difference, a-t-on dit vn 
plaidf)irie, entre tner f]uel(|iFiin d’un cc»nj> de fusil et le faire mourir 
j)ar suffocation. 

38. S'il ('dait j)onnis a FEtat dn torritoiro enclavant de s’oj^postT 
aux communications necessaires a Fexercico de la souverainete dn 
soiuerain des enclaves sur celles-ci, cola signifierait (jn'i! tHait 
loisible an jireniier d(‘ sujiprimer de son libre arbitre cette soux'orai- 
note. Co .serait nne jiction teclinitpunnt'nt differenlo de la conquete 
arme(‘ rnais donnant exactoment les memos resultats. Si le droit 
intornational interdit la derniere, il ne saurait j)ermottre la premiere. 

La souverainete (Fun Etat sur nne partie quelconqne do son 
territoire ne pent etre subordonnee a la volontc!^ d'un autre Etat. 
(V'( .st le caractere memo de la souxerainede d’(Mre indcqx'Tidante de 
touto volontt'- t:xt('*rienrt:. Et la fonction primaire dn droit inter¬ 
national (v‘st de garantir Find<?pondanct^ des Etats, lour integrite 
territoriale et le resjioct mutuel des souverainet(:‘s. 

3(.). (^Ttes, Fobligation iin}x>sw* a un Etat d<‘ consentir an transit 
.sur son territoire des siijets (Fun autre Etat signifie quo, .sous cet 
a.spect limite, .sa compeHence ce.s.se d’etre discr(!‘tionnaire pour 
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considered to be emanations of natural law or to be rules of custom, 
or constitutional principles of the international legal community, 
or principle's directly deduced from the conce])t of law, or principles 
agreed to by States because they are members of a legal family, 
whatever, T say, may be the attitude of each towards the origin and 
basis of these principles, all are agreed in acce])ting their existence 
and their application as a source of positive law. 


36. The very first of these essential y)rinciples is mutual resy)ect 
lor sovereignties. I hat ])rinciple has more than a negati\'e content 
in the sense that States must not interxene in matters witliin the 
territorial jurisdiction of otlier Stati's. It has also a positive con¬ 
tent in the sense that each State "consents to a certain restriction 
ol action in the interests of the liberty of action granted to ex'ery 
otlier Stale”. ((.)])penheim-Lauterpachl. )>ara. 113.) 


.]7. In our own case two sovereigntii's stand face to lace: that 
of Portugal over the enclaves and that of India over the surrounding 
territory. The existence of the former depends absolutely ujion the 
maintenance of communications between the enclaves and the rest 
of the territory of tlu* State of which they are an integral |)art. And 
since an essential oldigation of sovereignty is to maintain order in 
the territory in which it (»])erates, those comTnunications must needs 
include the passage? of tlie elements of the public forces necessary 
for that [lurpose. To prevent those essential communications would 
fail to respect the sox-ereignty depending upon them. It would crush 
it out of existence. There is not much clifference, it was said at the 
hearings, between shooting a man dead and causing his death by 
strangulation. 

If the State in possession of the surrounding territory were 
permitted to obstruct the communications necessary for the exer¬ 
cise of a sox'oreignty o\a‘r enclaves, it would mean that that State 
was free to suppress that sovereignty at its own discretion. Such 
action would be teclmically different from compiest by arms, but 
it would have exactly the same Results. If international law forbids 
the latter, it cannot permit the former. 

The sovereignty of a State over any part of its territory cannot 
be made subordinate to the will of another State. The very essence 
of sovereigntv is independence of an exterior will. The prime func¬ 
tion of international law is to safeguard the indejumdence of States, 
tlieir territorial integrity, and mutual res})ect for sovereignties. 

Xo doubt the obligation upon a State to agree to the i)assage 
o\’er its territorv of the nationals of another State means that, to 
this limited extent, its jurisdiction is no longer discretionary and is 
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ptrc Li(V par cctte obligation inttTiiiitionale. Autre n'est pas I’ohjet 
<\u droit international c|iie ct^lui de crtVr des droits et des obli^^ations 
reciproques (‘litre les lltats et d(‘ Her. done, lenrs compeHtMices 
respeetives. 

L'obli^ation de I'Inde resiilti* d’line neeessitt* juridique im{)OS(?e 
]'»ar la situation |^('•ol;ra})lli^|lu• dt‘s (‘nclaves. Les donnees de fait out 
des iiupli('ations en droit, ( est par exeinple un fait gt'‘ograplii(pii‘ 
qur est a Toriirine de la rei^le coiiturniere qiii reeonnait le droit de 
navii^ation sur les cours (He-au reliant Its jxirts interitMirs a la hut. 

" (’esi la ter re qui eonftMt* a I'Ktat riverain un droit sur les 
(?aux <|ui baignent ses cotes a dit la ('our dans I’affaire des 
Pechcrics, rt'connaissant ainsi Its implications juridi(]ues dts faits 
de la geogra]ihii‘ {Rccucil ig^i. p. 133)- 

40. Dans le ('as d’esptk'e, il a eiu'ore line raison Sfukiali* ])our 
soiitenir I'twislence du droit n^vendiqia* |»ar lt‘ Portugal et Pobli- 
gation nkijiroque de I’lndt'. ('’(\st cjiie les encla.v(‘S se sont consti- 
tiu'es en lerritoire inditui avec le consentenient inijdicite (si Ton 
rejetle la th(*se ])ortugaise fondet' sur lt‘ traile de Ty/t)) des souv’e- 
rains (.pii S(‘ soul succtVle dans ce territoire. fai (‘our a doiiTn* 
comme proine tpie la soin eraiiudi' portugaise fut r(‘Connue par les 
Britannitjues en fait (.‘t par implication et (jirelle 1(‘ fut ensuite 
tacilenient par Tlnde. 

lei troiiN'e sa plac(‘ une these du Portugal tpii me parail asse/, 
d(k:isi\'e. Kile pent etre formiiK'e C(.)rmn(‘ suit: la reconnaissance, 
par un Etat, d(‘ la souwrainckt' d’un autre Etat sur une enclave a 
I’inttk ieur du territoirt* du preniitT implitjue necessairt‘meiit, comnu; 
constkpience logique, la reconnaissance aussi du droit de transit 
indispensable a PcxcTcice de c€*tte souverainett'*, sous la reser\’e dt? 
rt'gleinentaiion et de contrdle ])ar le soinerain du territoire tpii 
(Uitoure I’enckn e. 

La reconnaissaiu'e de la souwrainete triin Etat sur un ('ertain 
territoire est un acte plein de consetpiences juri(liqu(.*s. Par lui, 
cettt* souv(*rainet('* C'St admise dans I’ordre juridique international, 
(‘t les Etats dont il ('mant^ s’(‘ngagent a respecter toutes l(^s attri¬ 
butions (|ue cet ordre jiiridiquc' conEre a la souverainetc*, notamment 
celle d’organiser la foire publique et de maintenir Pordre dans le 
territoiri' en (juestion. En reconnaissant la souv(‘rainet('* portugaise 
sur les enchu es, les BritanniqiU'S, et ensuite les Indiens, n’auraieni 
pu manquer d’accepter implicilement toutes les consetjuences logi- 
ques et necessaires de c(*tt(* r(*connaissance, parmi ^‘Stpieilltvs Ut 
droit de transit j>our les iorctfs chargees de la fonctioji de police 
(!Sl une (l(‘s ])lus n(k:essaires. 

41. 11 est une norine de droit (|ue celui (|ui sanctionne un acte 
sanctionne aussi les conser|U(mces piTAues et n('‘c(‘ssaires (jui en 
decoulent logic|uement. 

La doctrine des j^ouvoirs implicit(;s (Tintenus dans une faculte 
generale, en raison du but de ('(‘ll(‘-ci, a (l‘t('* sanctionnek par la t'(uir 
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fottpred by thiil iiitpriuitional obligation. International law has no 
other purpf)se than to create mutual rights and obligations between 
States and thus to fettcT their respective jurisdictions. 

The obligation u|)on India tlows from a legal necessity iin])osed 
by the geograi)hy of tlu* cnchivos. Factual data hav** legal implica¬ 
tions. For instance, a geogra])hical fact underlies the rule of custom 
which recognizt'S the right of navigation over waterwaA S connecting 
inland ))orts with tlu^ S('a. 

“It is th<‘ laiifl which confers U])on th(‘ coastal State a right to 
the waters off its coasts”, the ('ourt said in tin? Fisheries casc\ tht're- 
by recognizing the legal implications of gt‘ographical fac'ts {Reports 
JQfyl, p. JXV. 

40. In tin* |)arti('Mlar case Ix'fore tiu* ('(mrt there is anotlier sj)ecial 
reason for upholding the existence of the right claiiiu‘d by Portugal 
and the reciprocal obligation binding up(»n India. It is that the 
enclaA'(\s were coiistitiit(*d in Indian t(‘rritory with the inij^lied 
consimt (if the l*ortugu('S(' jirgunient based on the Treaty of 1779 
be reject(‘d) of the successivi* sovereigns of that territory. The C ourt 
has acc(4)ted it as prov(‘(] that Portugiu;se soxereignty was r<.‘cog- 
nized by the British in fact arid by implication and that it was 
subse<juently tacitly recognized by India. 

At this fioint 1 come to an argument of Portugal which apjiears 
to me to b(' fairly decisive. It may be formulated as follows: recog¬ 
nition, by a State, of tlie sovereignty of another State ox'cr an 
enclave situated within the* territory of the former nec(‘ssarily 
implies, as a logical consecjueiice, recognition at the sani(‘ time of 
the right of transit essential for the exercise of that soxereignty, 
subject to regulation and ('ontrol by the soviTeign of the tiTiitory 
siirrouiuling the* enclax e. 

Recognition of tlu* sox'ereignty of a State ox er a certain t(*rritory 
is an act involving a number of legal conse(]uences. By that act that 
sovendgntv is accej)ted as forming part of the* intt*rnational legal 
order and th(‘ States xvhich have st) acted undertake to res]X'.ct all 
th<‘ attribiiti'S xvhich that legal ordtT confers upon sovereignty, in 
particular that of organizing the public forces and tlie maintenance 
of ordiT in the territory in (jnestion. J^y recognizing Portuguese? 
sovereignty oxer the enclaves, the British, ami later the Indians, 
could not but impliedly have accej>ted all the logical and necessary 
cunse(|uenci‘s of that recognition, amongst xvhich a right of transit 
for the forct's resj)onsibl(? for police duties is one of the most m‘ces- 
sary. 

41. There is a legal ruk' tliat he xvho sanctions an act sanctions 
also the fores(‘en and necessary consequenc(‘s xvhich logically iloxx- 
therefrom. 

The doctrine of im])lied p(>xvers contaim^d in a general power, 
by v'irtue of the purpose of the latter, was aj'prox'cd by the ( onrt 
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dans I’aftaire cle la yeparation des dommai^es subis an service des 
\iili(ms Unics (Keciieil Tg4g, p. 1S2). •• Selon lo droit international, 
a-l-elJe dit, I’Organisation doit etre consideroc* romme posstnlant ces 
j w.)U\’oirs, (jni, s’ils ne sont pas expresseincnt enonces dans la Cliarle, 
sont par une consecpience Tiecessain* (by necessary implication) 
conferes a rOr^^anisation en tant qn’ossentiels a I’c^xercice d(‘S 
fonctions de celle-ri. >' \’oila co que demande K* Portii^^al: la recon- 
naissance d’un droit (pii, s’il n’est pas expresseincnt declare par 
nne reek* tTrite, hii <‘ST j)ar une conse(]ii(‘nc(* necessain* confere du 
fait <k* la reconnaissance de sa souvi-rainete siir les enclaves, (*11 
tant (jii’essentiel a TexeiTict* (k* ictle soin'erainete. « La volonte 
(rol)server um* reek* jnridiqiie dit An/ilotti - iinjdiqnela \'olonte 
d’(>bser\*er aussi h's ivjeh's sans lescpielles la premiere n’aurail pas 
(le sens et qni >' sont inei<|iiement cornj)rises » (rer.s7> di Dir. Ini., 
i,p. (>4). 

42. l.e ])rin(:i]><' de I’interinelation d(‘S normes el des actes juri- 
diqu(‘S d’jipres lenr but esl aiissi bieii etabli. Li* but de la reconnais¬ 
sance de la souverainete (run Iua.t siir un territoire (|iielcon(|n(* est 
de reconnaitre a cc\ Ltat le droit d’exercer les fonctions ('*tatiques 
siir ce territoire. Xnl ne sanrail sontenir (pie, dans le ('as d’niK* 
<*nclavt‘, cifl exercice serail possible sans le droit d'y ai'(Td(‘r, tout 
particulierenient anx tins d y assiin*r k* inaiiKien (k* Tordre juiblic. 

4-5. Si LKlat (hi territoire eiiclavant reconnaissait la soin erainete 
d’nn autn* Ltat sur une (*nclav(', tout en se reservant inentalement 
la facnhY* de couper les coniniunic ations a\ ec elk* quand il Ini si'inbk*- 
rait bon, il rrai^irait pas d’accord a\'ec le principe (k* la bonne foi, 
(jui esl le ])lus .i^t'neral et le plus essentiel des |)rinci])es i^eniTaux de 
droit. 

44. Voila done ce cpii decoule des principes gc*neraux de droit: k* 
transit luk'essaire ])our exercer dans uik* enclave toiites les fonctions 
etatiques, y inclus I’orf^ani.sation di* la j)uissance iiublique et le 
maintien de I’ordre, est iin droit de I’Ktat souverain de Tenclave; 
a ce droit corn;s])ond Tobli^^ation junir TKtat dn territoire circon- 
voisin de ne ])as fain* op])osition fi ce transit, ( ette conclusion 
s’iinpose avt*c une force toute partienliere a I’e^ard dc* rKtat (pii a 
reconmi la souverainete de rautre sur une enclave* sitin'e* a I’inte- 
rieur de son pn jire territoin*. 

45. La pratitpit* partienliere (pii s’(*.st (*tablie entre le Portu.i^al 
et k‘.s s(>u\’(*rains (jui se .sont succrixk' dans le territoire entourant 
les (‘iK'laves ne saura.it pas (?xclun* I’apjilication dans resjKVt* des 
})rincipes g('nera.ux di* droit, (‘t, moins (.*ncor(‘, ("tre interjiretc-e (;n 
sens contraire a ces princi|)es. 

- Les ])rinci])es ^Tueraux dii droit sont a la base de la coutume et 
du droit conventionncl. (.'eux-ci ne sont, d’ordinaire, que la cristal- 
lisation d(* ces princiy)e.s. 1-es re):^Jes conciTtes ne sauraient etre 
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in the c/dse cunceinin^ Rcpciyaliou for lujuttes Suffered in the Service 
of the United Nations (I.C.J, Reports p. 1X2). “L'ndt:*!' inter- 

iiatioiui] law , the (ourt said, “the Organization must be det^med to 
luive those powers whicli. though not expressly |)rovidod in the 
(.liarter, are eonierred upon it hy necessarv implication as being 
essential to the performance of its duties. ” That is what Portugal 
asks: recognition of a rigid which, if not expressly laid down in a 
written rule, is conhrrred uj>on it b\- necessary implication by the 
fact of recognition of its sovereignty* over the enclaves, as inang 
essential to the exercise of that soven'igntx'. “Tlu‘ intt'nt to observe* 
a legal nile”, says Anzilotti, “iinjdies tlu* intiuit also to obser\'e the 
rules without which the original rule would ha\'e no meaning and 
which are logically inclndrd in it.”' (Corsi> di Dir. Ini., 1, ]). 64.) 


42. The princij)le ni the int(Tpietation of legal rules and acts 
in accordance with their purj)ose is also well settled. The purpose 
of recognition of the soviTiMgnty of a State ov(*r a given territory is 
tliat th(' right of tliat Stale to exercise go\'ernineiital functions over 
that territory should be n*cognized. It could not be contended that, 
in tlu‘ case of an (‘iiclax e, that exercise would l)e possibK* without a 
rigid of access then tc), es])ecially for the ])urpose of insuring the 
maintenance of public order there. 

4J. If the State occupying the surrounding territory recognized 
the sovereignty of another State over an enclave' while at the same 
lime mentally reserving the right to sever the communicatiims with 
it wtu'n it ciiose, it would not be acting in accordance with t)ie 
})rinciple of good faith, which is the m(»st general and the most 
ess('ntial of tin* general }>rinci]>les of law. 

44. This then is what follows from the general principles of 
law: the transit necessary in order to ('xercise all goxaTnnuadal 
functions in an encla\’e, including tin* organization of public lorci'S 
and the mtaintenaiice of ordi*r, is a right of the State which is 
sovereign of the enclave; to this right tln*ri‘ corresponds the obli¬ 
gation of the Stall* occui)ying the surrounding territory not to 
ojjpose that transit. This conclusion is particularly inescapable in 
the case of a State which has rccognizi'd the sovereignty of the 
other over an enclave situated within its own territory. 

45. The j)articular practice w'hich was established between Por¬ 
tugal and the successixe sovereigns of the territory .surrounding 
the enclaves cannot exclude the application in the ju'csent case of 
the general principles of law. still less can it be int(*rpreted in a 
way W'hich conflicts xvith those principles. 

‘The general principles of law are at the basis of custom and of 
conventional law. The latter are usually no more than the crystal¬ 
lization of those principles. The concrete rules cannot be construed 
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interpretees (l*ans un sens oppose aux ])rincipes dont dies font 
Vapplication. » (Wrdross, Derecho Jnternacional Publico, pp. 205- 
206.) 

La priorite assi^niee par Tarticle 3S du Statut de la ('our a la 
convention ('t a la coutiime })ar rapport aux principes generaux de 
droit n’exclut aucunement une application simullance de ces prin- 
ci]H*s des deux pn^niieres sources de droit. 11 arrive frequeniment 
(]iruiu* decision rendue sur la base d’une convention spociale on 
uenerale on d’une coutunie exi^e un recoiirs aux princijx's generaux 
de droit... Le jiige y recourra soit pour conibler les lacunes des 
rvdes('onve!iti()nn(-lles.s()it pour les inicrprctcr. »(De Visscher, dans 
7 \Vc’. dc Dr. int. ct dr Lc}^. comparer. 1033, P- 4 ^ 3 -) " pratique inter¬ 
nal ionale denioiitre (jue le juge et I’arbitrc ne peuvent pas degager 
le v eritable sens des dispositions criin traite sans r(q)lac(‘r ct‘lles-ci 
dans le cadre d(^ certains [)rinci]>(‘S generaux (|ui Us doininent. » 
(Ibid., ]). 405.) 

Les antorites (pi(‘ ji‘ viens de citer me forlilient dans Topinion 
qu'il fallait bi(‘n avoirrecours aux }>rincipes generaux, tout an moins 
pour bien interpreti'r la pratique etablit* entr(‘ les Parties. 


46. Tout ce que je viens de dire sur les regies gt^ierales du droit 
international et, (m particulier, sur les princijX'S generaux dc droit 
tend a deniontrer Pexistence du droit revondique ])ar le Portugal 
in tofo, t('l (pPil I’a forinnle et ilont It' contiam nt' com])ortt? tPautre 
detinilion qut* celle ([ut' le detnandeur lui-inerne lui a. doniuV: un 
ilroit de transit pour ce (jui tst nect'ssaire a rexercice de la souverai- 
nete portugaise sur les enclaves. Mais j'ai principalcment ti I’t'sprit 
le j>a.ssag(' des fort't's arinees, de la ]K4ict‘ armee et des armt's et 
munitions. |e considen' que rien dans U‘s regjt^s t't les principes 
inv'oqiies iTautorist' la ct)ncIusion (jue le droit .st'rait un pour le 
transit civil et un autre jiour le transit militaire. S'il y avait lieu 
a une distinction, ce serait eii faveur du dernier comme etant le plus 
etroiti'ineiit lie a I’excrcice de la .souverainete. 

|t‘ concliis done que le droit rev(‘ndi(|ue })ar le Portugal est bien 
etabli, au.ssi bien sur la l)ase du droit ]>articulit‘r (|U(‘ sur celh' du 
drr>it general. 


Ill 

47. II devieiit evident que si j’arrive a la conclusion que le Portu¬ 
gal a un droit de pa.ssage sur le t(Tritoire indien dans la mesure 
luVessaire a Texercice de sa souveraiiu'te sur les enclaves, ce (|ui ne 
pent pas inanquer de comprendre je le repete (.‘lU'ore umt fois le 
passage des elements armes necessaires })Our assurer le respect de 
la loi et de Tordre dans cc'S territoires; si j'arrive a cette conclusion, 
il me faut aussi conclunr (jue ITndt^ a viole le droit du Portugal du 
fail qu’elh' a, sans raison juridif.|uenient valable, empecli^ le Portu¬ 
gal d'exercer ce droit. 
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to conflict with the princi])les of which they constitute the applica¬ 
tion. (\ c. n.lross, Dcvccho I ntcyfiuciofiuL J^tihltco, 205-206.) 

1 lu‘ priority given by Article 38 of the Statute of tlie Court to 
conventions an<l to custom in relation to the. general j^rinciples 
of law in no way excludes a simuliancous application of those 
princi])les and ol the* lirst two sources of law. It frequently happens 
that a decision given on the basis of a })articular or gt'iieral conven¬ 
tion or of a custom rc'qiiires recourse to the g(*neral j>rinciples of 
law\.. A court will have recourse to those ])rincipU‘s to fill gaps in 
the conventional rules, or to inlerprel them.” (I)e Visseher, in Rev. 
tie Dr. inf. et dc Le^. comparee, 1933, ]>. 413.) “International practice 
shows that a court or an arbitrator cannot ascertain the true 
meaning of the |)ro\ isions of a treaty \vithonl considering these 
within the framework of certain general pririciph's whicli dominate 
them.*' (Ibid., ]). 405.) 

The authorities whom I have just cited strengthen me in my 
opinion that it was rerdly nect*ssarv to have recourse to the general 
principles, at least for the* })urpos<^ of ])r()pcT]y intiTpreting the 
practice (‘stablished between the Parties. 

4b. All 1 have said witli regard to the gc.‘neral rules of interna¬ 
tional law, and, in |)articular, with regard to the gencTal [)rincij)les 
(jf law t(*nds to show the existence of the right claimed by Portugal 
in ioto, as it was formulated by Portugal and th(‘ conti*nt of W'hich 
has no other detinition than that which the Applicant itself has 
given to it: a right of transit for that which is lUicessarv for the 
(‘.xercise of Portugues(* sox ereignty ox er the enclaves. But I have 
mainly in mind tJie passagt* of arnii‘d forces, armed poIic(‘ and arms 
and ammunition. 1 consider that there is nothing in the rules and 
principles inx’oked to xvarrant the conclusion that there should be 
one right h>r civil transit and another for military transit. If tliere 
xvere any reas(jn for a distiiicti(»n it xvould l)e in favour of the latter 
as being more closely bound up xvith the exercise of .sovereignty. 

1 therehire come to the conclusion that the right claimed by 
lV)rtugal is well established, both on the basis of th(^ relevant 
special rules and on that of tlu* relex ant general rules. 

Ill 

47. It becomes clear that if I reach the conclusion that l\)rtugal 
lias a right of passage oxaT Indian territory to the extent necessary 
for the exercise of its sovereignty ox'<‘r the ('iiclaves, xvliich cannot 
fail to include -I rtqieat it once more -the passage of the armed 
forces necessary to ensure the maintt'uance of law" and order in 
thoso‘ territories : if I arrive at that ctmclusion. 1 must also conclude 
that India has violated Porlugal’s right by its action in preventing, 
without any legally x’alid rc'ason, the exercise ol that right by 
Portugal. 
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Ce fait est abondamment proiu'c dans le })roces, cornnit* le sont les 
raisons purement politiques de rattitudo de I’lndo. 

Apros Techcc des demandes qu’elle avait faitc's par voie dipl«)- 
inatique entn* i()5o et 1953, pour obteiiir le transfer! direct dans 
sa soiiverainete des territoires f)ortugais de la |>eninsule indienne. le 
(ioinerneinent de I'liide a cherehe a obtenir les ineines resultats 
par des moyeiis inoins directs mais plus illicites. 

4S. Pour ne coTisiderer (jiie les faits coneernant la ruj^ture des 
corninunicatiiHis a\*ec Its enclaves, retenons senlenient les sui\'ants: 

a) Depuis oclobre T{>53 fut prohibe le transit de la j)olic(‘ et dii 
personnel inilitaire (eoinmiiniquc de presse indien du 22 juillel 
i()54, meinoire, annexe 44). 

b) Le transit d’arnus et munitions de toutes catei^ories ful 
prohibe le 17 jiiillt^l 1054. c*est-a-dire (|ualre jours avant ratta(|iie 
a Dadra (meinoire. annexe 47). 

c) Li* 13 juin 1()54, le transit des \eliiciiles entre Dainat) et It^s 
enclave's ful iirohibe avee la ('onsetpiente repercussion sur le transit 
des marchandises (replitpie, annexe* 16S). 

d) l.e* 20 juillet 1954, l’aute)bus <jui faisait K* servin* ivgiilier entre 
Darnao et Xagar-Aveli fut oblige de* rebroiisser cliemin en arriwant 
a ])rt)ximite* de Dadra (ivjilique, annexe 165). 

c) ]a‘ 21 juillet 1954, toutes communications, me*me pour Ii*s 
personnes privt'‘es, etaient interdite*s (replique*, annexe* ibb). 

f) L'attatjue a Dadra par des elements partis du te*rritoire indii'ii 
(coniine le reconnait I’lnde aux jiaragraphes 227 et 22S de son 
contre-memoire) fut exccuteV la. nuit du 21 22 juillet. 

A ])artir de cette elate, I’lnde: cessa d’acc»)rder des visas ]»our 
le transit de*s PoiTugais eiiropeeiis e.*t ])our les sujets ])e»rtugais abo- 
rige:*iR.‘S au siuvice du (iouvernement ])ortugais, irit^me pe)ur se rendre* 
a Nagar-Avedi, e)ii la situation c!'1ait encore e'alme. feci e^st conlirnu'' 
])ar rinde au paragraplie 211 de son contre-memoire. 

h) Dans une note du 24 juillen, le (iouvernement portugais 
deinanda a celui de I’lnde une autori.sation pour envoyer de^s forces 
de.stined'S a retablir I’ordre a Dadra. ('e.*tte clemanele fut rejetee par 
une note du 2.S juillet. .sur la base de raisons exclusivement ]»oli- 
tique^s: Le Gf)uvernement de I’lnde a clairement indique ■ - dil 
cette note ([u'il ne jxmvait pas accepter k* maintien de la domi¬ 
nation etrangere sur uik* jiartie (|uelconque de Llruk* (inemoire, 
annexe 52, jiar. 12). 

i) Le 26 juillet, le Cioinernement portugais demanda des facili- 
t(\s pour envoyer a .\aga.r-Aveli trois delegues desarines du gouver- 
nt:ur de Damao. ( ette dt'rnande fut rejetee jiar la meme note indienne 
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The fact has fucn ab.iTutanlly proved in the proa^edings. as 
liave thf ])uroly j>()litical nasons for the altitude of India. 

After the failure of tlie n*<|uests which it made tlirou/^h diplo- 
Tihitic channels, belw(*(*ii i() 5 oand 19531 to ol)lain the direct transfer 
to its sovereignty of the Portiigm^se territories in the Indian 
Peninsula, the (’.overnnient of Tiulia soug]»t to obtain tin* same 
Results by less dir(*ct but mon* unlawful method^. 

4S. To consider <»nl\- tlie facts ndating to the silvering of com- 
miinicaticms with the enclaves, attention may be dir(‘ctefl mer<‘ly 
to tlie followiim; 

(a) hrom 0('lober 1953* transit ol ]>f)]ice and military 

{UTSonnel was prohibited (Indian press Ci)mmuni«iue of 12 July 
1954, Memorial. Annex 44). 

(hj The transit of arms and ainniimition of all categories was 
prohibited on 17 July 1954. tlial is. four days before tli(‘ attack on 
Dadra (Memorial, Ann< x 47;. 

(cj On 1,] June 1954, transit of vehi('K‘s bidween Daman and 
the enelaxes was prohibited with the cons(‘f)nt‘ntial n^percussions 
on th<‘ tran.sit of goods (Reply, Aniuw ibS). 

(d) On 20 Jtih’ J954, a l>us on the regular s<Tvice betweem 
Daman and Nagar-Aveli was forced to turn back on nearing Dadra 
(Reply. Annex 165). 

(c) On 21 July 1954, all e(»mmunications, evtai for ])rivate 
jiersons, were ])rohibit(‘d (Re]>ly, Annex ibb). 

(f) The attack on Dadra by elimients coming from Indian 
territory (as is admitted by India in |>aragraphs 227 and 228 of its 
Counter-Mcmiorial) was ( arried (»ut in tlu* night of 21,22 July. 

(il) As from that date, India ceased to grant visas for the tran.sit 
of Portiigue.se I*hiro))eaiis or native subjects in the service of the 
Portuguese (ioviTimieiil. evi'ii h^r the jnirpose of going to Xagar- 
Avt‘li. where the situation was still calm. This is confirmed by 
India in paragraph 211 of its ( ountiM-.Memorial. 

(h) In a Note of 24 July, tin* P(»rtugue.se (h)veniinent asked the 
Indian (ioviTiiment for authori/.ation for the* despatcli of forces to 
re-(*stablish order in Dadra. This request was rejected in a Note 
of 28 July, on juirely political grounds: ’The (ioveriiment ol India 
have made it clear”, it is said in the Note, “that they cannot acciqit 
tlie conliiiuanet^ of foreign rule oviu' any part ol Imiia” (Memorial, 
Annex 52, })ara. 12). 

(i) On 2() July, the [‘ortugiie.se GovtTiiment asked for facilitii^s 
to send to Nagar-A\'eli three nnarined delegates (»f the GoN iTiior of 
Daman. This re(|iiesl was njected in the same Indian Note of 
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du 2S jniliet, sur la base qii'iin etal d’excitation s'etait cree dans la 
poj)ulation iiidienne voisint* des enda\'es, et qiie la tension serait 
arenie dii fait dn }>iissat;e des fonctionnaires portu^^jais. 

i) I'oiit eela se passait. il faul bien le soiili^mer, avant (jue rieii 
d’a.nornial n’ait eii lieu a \aj:i:ar“AvcIi. Cette constatation est esseu- 
tielle pour uiontrer (|ue tout ar^uinieiit de I’lnde i‘n justification 
(K‘ son attitude (|ui puisse etre l>ase sur uiu* situation anonnale eii 
territoire portu^4ai^ n'est point valable pour le transit (*Titre Darnao el 
\ai,"ar-A\ eii. 

fx) Des troiqii'S de [Police a (‘flectifs renforces furent plactVs par 
1(‘S aiitoriles indit'iines autour dt senclavis avant cpie celles-ci eussenl 
ete attaijuees. ( e fait i^sl conlirnie par le (jouvernemenl de flnde 
dans son coimnunique de pressi‘ du 22 juillet. II essaii* d(‘ le juslifier 
en face de raccrois.sement des troupes sur le territoire i)ortu/:^ais. 
Mais il se contredit, lorsque dans le meine communique il indiqiu* 
qu’a la jilace de Damao, line ville de 20 000 habitants, il v’ avait une 
force rnilitairt' de j)Ius de 100 hommes f s/c) (nuMiioire. annexe 44). 

1 ) A la Hu juillet 1(154. Xagar-A\‘eli fut atlaquee aussi par des 
tyements venus du territoire* indien. conime Tinde le nronnait 
aux para.iiraidies 227 et 228 du c(»ntre-meinoin* deja cites. 

ni) Des propositions portuiraises jioiir envoviT dans les encla.\’c\s 
des o])ser\’al(‘urs de Puis.sances ti(‘rces fur(‘nl njetees, 

Tels soiit les faits. lls font apparaitre la violatinii rnanifesle du 
droit de transit du Portu.^aJ. 

4(). Meme si Ton .se ])lace sur le chamj) restreinl du droit reconnu 
par la ( our pour h* transit des j)ersonnt*s ju ivees. des fonctionnaires 
civils et d(*s man'handises, les faits intliques aux alineas c/, d), c), 

i) et 1 } ])rouv('nt que meme le dp»it concerriant (t-s ('ate^ories fut 
vinle. 

50. On a ])u sourer, })our justilier tel i)U tel ile ces faits, notammeiit 
le refirs de ])as.sai;e oppcxse aux delej.,Mies du ;L^(Mi\’erneur de Damao 
pour .se rendre a \a^ar-.\veli, a invoquer I’etat de tension existant 
eii territoire indien au moment oii ces faits se sont iiroduits. L'Inde 
lie saurait troiivtu* la une justification acce.ptable, ccn (Hat d(' 
tensiijii (Hant le resultat de sa propn* faute, (‘ii jiarticulier de la 
m*;:(lig(‘iice (pour dire le moins) de ses autorites (*n face de la prejia- 
ration sur son [iropre territoire d(‘S acles (ragression diriges contre 
le territoire iiortiigais. 

tn disant cela, je n *‘litends [)as me si4)arer de r(' qu’a admis la 
(\mr lors(ju’elle ('nonce qu’eile n’a pas a se prononcer sur les faits 
en question jiarce que le l\)rtugal ne lui a fdrmule aucune demande 
conci'rnant la rt‘Sponsaliilit(' de rindi* en vertu de .son manque de 
diligence dan.> la pnHeiition des actes agre.ssifs |)r(q)ares sur son 
territoire ('ontre It* Portugal. 
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2S July oil thf ^rouiuls tJuil a stair of Irnsioii liad l)rt*n crt'aitxl 
among thr liulian })()]>ulrition hordrring on Ihr enc]a\ «‘s aiul that 
that tnision woulfl iiirrrasrd hy tin* passag<‘ oi Portngiirso 
oHicials. 

(]) All tliis hap))i‘n(*(l, it nnist hr slrrssrd, hoforr aiixthing 
almormal had occurrrd at Xagar^Avrli. It is rssnitial Ui \nmn this 
out in ordt^r to sliow that any argument hx' India to justify its 
attitude, based on the existence of an alniormal situation on 
l\)rtuguese territory, is not valid in resj>eet of transit Ixdxveeii 
Daman and Nagar-Avrii. 

(k\) Keinforced ]>olicr were plact'd by ilir Indian authorities 
around the enclaves before the lattiT xvere attarkrd. This fact is 
conlirmed by the Indian (rovernmenl in its press coinmmii(jne of 
22 Julx*. It seeks to justify it b\ the inen-ased number of lroo])s on 
Portugiuse territory. Pmt it contradicts itself, since in thi* saivu* 
communi(jue it indicates tlial iti Iranian, a town of 2o.(>oo inhabi¬ 
tants. there xvas a military hace of over 100 men (^ii ) (Memorial. 
Annex 44). 

(Ij At the end of July ]g54 Na.gar-Ax rli too was attacked by 
(deinents coming from Indian ttTrilorv. as India has ackiu)xvledged 
in ]x»ragra|)hs 227 and 22S of the t'oimter-Memorial, already referred 
to. 

(ni) Porlugues(‘ ]>ro})osa!s for t]h‘ staiding to the enclav<;s of 
oh.serxA'i's of third flowers wire rej(*ctf*d. 

Those are the facts, rhey reveal a manifest x'iolatioii of Portugal's 
right of transit, 

41). Kven from the limited )>oiut of xiexv of the right recognized 
by the Court in resjH'Ct the transit ol ))ri\ate jHTSons, cixil 
officials and goods, tlie facts indicated in paragraphs fc), (d). (e), 
iuid(^/) proxx' iliat even the right relating to those categories 
xxas x’iolated. 

50. Hv wax’ of justification of certain of these lads, in j)articula.r 
the dt'iiial oi ])assage to the delegatts ol th(* (lox ernor of Daman 
seeking to go to Nagar-Aveli, some reliance max have bee n sought 
to be placed upon tlu* state ol tension t‘.\isiing in Indian territory at 
the time* xx’hen the facts occmTC<l. This cannot }>rox'ide an acce])- 
table justification for India, since that state ot tension xvas the 
result of its oxx-n fault and. in particular, ol the negligence of its 
authorities in tlie face of tlie pn'paration on its own territory of acts 
of aggr(‘ssion tlirected against Portuguese territory. 

In saying this it is not my intention to ditler trom the xitAV 
ex]m‘ssed by th<* ('ourt that it is not called upon to tleal with 
the facts in (jiiestion since Portugal has not fonmilated any claim 
with regard to the r(‘S|>(>nsibility of India hy reason ol its lack of 
diligenct' in prexentirig aggressive acts against I^)rtugal prepared 
iijxm its territorx . 
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Mais lorsqu’i! s'agit de sc proiumcpr siir la xaliditp dc* rcxcusp 
prest'iittV par J'lndt* ixnir s’opposcr a rpxtTcia* du droit d(‘ transit 
dll Portugal, lorsqu'il s’agit de dctorminer si cptte opposition, dans 
resppcc, rdt'N'c du pouvoir dc rcglcincntation cl de controlc do 
rindc, oil si, an contrairc. olio constitiie un aims on un dotouriio-- 
mcnt do ci* pomoir, aJors il fan! bion apprcciiT (|uollcs sont los 
rospoiisabilitos dt' I’Indi* dans la creation dcs situations ct dos fails 
sur Icscpicls olio protend fondia* son t'xcuse. l^arco quo, indiibitable- 
mciit, s’il s'a\ oro quo do lollos responsabilites liii inconilxuit, rcxcuse 
n’ost ]dus valablo. Xcnio allege/ iurfiituditicm sitatn. Nul no pout se 
fondtT sur los r(>nso(in( ncos do sa ])roj)ro faiito |)our ocha[)por a 
raccomjdissonn'ut d’uiio obligation juridiquo. 

31. Kii CO (pii ni(‘ conotTiu*. Tot tide attontivo tjut' j’ai faito du 
dossier oi dos prou\t*s y oontonuos m’a fait coiulurt', (m touto 
conviction, (]uo I’lndo ost losponsablo dos ovouonionts qui so sont 
produits a Dadra ot a Xagar-Aveli on juillot-aout D)54 t‘t qiu‘ cotto 
rosponsabilito rouquVlio do so justilior dos violations iju’ollo a 
con in li SOS du droit roconiiu an Portugal. 

'I'outi' la promo conduit a la conclusion (pit* l(‘S int'suros prises 
par les autoritt\s inditTinosa Pogard du transit j)ortugais (.‘iiln* Damao 
ot l(*s (aicla\ os olait'iit dostinocs a facilitoi Tat i ion des baiidos annoes 
qui onvaliirent los ontdavos ot a on a.ssuror riinpunite. Les forctis do 
police (jui fureiil placoos autour dos enclaves no permottaiont a 
porsonnt' i>rovonant do Dainao d’y |)onotrt‘r, inais olios no iirtau 
aiiciino op])osition a rontroo dos onvaliisseurs. 

52. Pour C(‘ tpii osl })articuIi('‘rcmont du rtdiis do passage* nj)|>ose 
aux dologuos du gom t'rnour do Damao, il faut roloxor uno llagranto 
contradiction. Dans sa nott* du 2N juillet i()54, lo Gomornornont do 
rindo donnait conuno raison do ce refus I'otat do tension (|ui .so 
serait croo tdit*/. la })0|)ulation indionno t n consequonco de 1:0 (pi'on 
appolait dos nu-sures ropn*ssi\'(‘s ])riso.s |:)ar los auloritos jiortiigaises 
bion avant tpio Tattatpio do Dadra nt* fut pro\ tit*. Or, C(*tto toirsion 

si olio existail iPompocha ])as <|uo des \'isas fussont conc<!*dos 
an gouvornour do Damao pour so rondro a Dadra ot rn roxtuiir la 
voillo moine de cotto atlatpio. Si, dan.s h‘s circtjustancos alloguo(\s 
})ar rindo. lo passage do quehpi’un risfjiiorail (roxcit(‘r dos sonti- 
inents hostilos do la part do la tH»j>ulation indit*nno, co serait bion 
colui du gou\crn(*ur. Rion dt* la sorto n'ost arrive. l\mrquoi sii])- 
poS(Tait-on quo lo jiassago do s(‘s dologuos sans annos aiirait do.- 
reporcussion.s diftenmtos ? 

53. De tuut CO (pie jo vion.- (roxprxsor, jt* conclus: 

a) Le Portugal a demoiitro otro titiilairo d’un droit do transit sur 
lo territoiro do rindo pour tout co tpii ost noct‘Ssairo au ])loin oxorcice 
do sa souvorainoio sur los oncla\os do Dadra el do \agar-A\'tdi. 
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Blit whpn* thp (|U(sti()n aristas of passin^^ upon thv validity of 
an fxcusv ]>ut forward l)y India for opposinf^ the e.xercisr of Portu¬ 
gal s right of transit; where it is lu^cc'ssary to d(*termine whether that 
opi)osition, in the circumstances of tlie ]>resent cast*, falls within 
India s power ol regulation and control, or whether, on the c(»ntrar\ . 
it constitutes an abuse or a misuse of that power, it does become 
necessary to dt‘terinin(‘ lhi‘ r(‘sponsibility of India, h.r the creation 
of tlu* situations and facts Li[>on wliich it ])urports to base its excuse, 
hor. clearly, il it aj)]K‘ars that it has such a responsil)ility, the excuse 
can no longta* bt* valiil. Xenw allegei turpilndincm sitam. No one can 
rely upon the consecpience ef his own fault to esca|)e tlie pi^for- 
niance of a legal obligation. 

31. So lar as 1 am conct*rn(‘d. iIk* careful study I havt* made (»f 
the record and oi the evidtaice which it contains has h'd me To the 
conclusion, ol which I am fully convinced, that India is resjjonsibh* 
for the t‘V(Mits which occurred at Dadra and at Nagar-Aveli in 
July-August 1954. and that that responsibility makes it imj»ossibl(‘ 
for it to justify its violations of th(‘ right recognized as belonging to 
Portugal. 

All the evidence leads to the* conclusion that the nnrasures taken 
by th(‘ Indian authorities in respect of IVirtuguese transit between 
Daman and the enclaves w(‘re d<‘signed to facilitate the action of 
tiu' arnu‘d bands which invad(‘d the enclaves and to ensure their 
impunity. The pt)lice forces which were stationcxi around the 
enclaves did not allow aiiyoiu* from Daman to entcT but did not in 
any wa\' oj^posi t]i(‘ entry of the invaders. 

5^:. W ith particular regard to the ridusal of passage to delegates 
of tlu‘ (loveriior of Daman attention must be drawn to a llagraiit 
contradiction. In its note of 2S July 1954 the (lovermneut of India 
ga\T‘ as its reason for the refusal the state (d* tension wliich was 
allegedly created among the Indian population in constHjuence of 
what were called the repressive actions of the Portugues(‘ authorities 
long before the attack <»u Dadra was under contemplation. But this 
tension—if it existed did not pre\(‘nt visas Ixdng granted to 
the (ioveriior of Daman for a jounu'y to and back from Dadra on 
the very day before tlu' attack. If. in the circumstances alleg(‘d by 
India, jiassage bv anv'one was likely to excite tlu^ hostility ot the 
Indian population, il would surely tiav<‘ l)ei‘n the pa.ssa.ge of the 
(lovernor. Nothing of the kind occurred. Why should it be supposed 
that the passage of his delegates, who were unarmed, would liavt^ 
had difftTimt repercussions? 

3d. From all that 1 have said 1 conclude that: 

(a) Portugal has proved that it is the holder of a right ot transit 
through the territory of India for all that is necessary lor the lull 
excTcise of its soveri‘igntv over th(* enclaves of Dadra and Nagar- 
Aveli. 
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h) (\' (Irdit iU‘ junit pus nianquer de coniprcTuIrt' 1(* }>assag(* dos 
do la foroo })iibli{iue et les armos luVossain's an inaintion 
dr' Tordro interioiir, c’ost-a-diro a ri'xordoe do la fonction fie police 
dans cos torritoiros. 

ij L'Jiidf^ a agi c«>nlraiiTinoiit aux obligations •jiio Iiii iinposait 
lo droit do ]>assago dii Puitugal. 

' >■ / g >ic) 1 I: K N A M > 1 •: s . 
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(h) This right cannot fail to inclufh* tlic passagt* of eJcinonts of 
the public forces and the arms nccrssar\' fur tin* maintenance oi 
internal order, that is. for tlu; exercise of |joliee fiinctinns iii thost 
tiTritorii‘s. 

(c) India has acted coiilrary to the legal ol»ligations binding ujmmi 
it l)\' virtue of Portugars riglil of passage. 



5??wm*r 

La! Bahadur Shastr! National Acadamy of Administration Library 


MUSSOORIE 

iTf 3?5R) fJTRtf^ arfw 5R> I 

This book is to be returned on the date last stamped 


Date 

Borrower's 

No. 

f^STTWr 

Date 

Borrower's 

No. 













i ! 




I 

I 

I 

i 

I 


i 

i 



! 


i 




Ql 

IN 


, 341.552 


107269 

LBSNAA 















341.552 

Int 


sr^rrrcfT ff» 


Ic^' KJilr') 


ACC. No 




I ^r. ^• 

t Class No. Book No. 

' 

j Author. .G.QHXt.. .of. 

i jSi^ Justice. 

S4ISU jtmr 

Jwt LIBRARY 

LAL BAHADUR 8HASTRI 

National Academy of Administration 

MUSSOORiE 


1 . 


2 . 

3 . 

4 « 


s. 


AeeeisioH }fQ, 




Books oro Issuod for 15 days only but 
mny havo to bo roeallod oarllor If urgen¬ 
tly rogulrod. 


An ovor-duo ehargo of 25 Paiss per day 
per volume will bo ohargod. 


Books may bo renewed on request, at 
the discretion of the Librarian. 


Periodicalst Rare and Refreneo books 
may not bo Issued and may bo con¬ 
sulted only In the Library. 

Books lostf defaced or Infured In any 
way shall have to bo replaced or Its 
double price shall be paid by the 
borrower. 


9t iA, Mm, dLmm ftfswh flmgm & Sioimuf 






